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—a General Discussion 
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"o one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in _ recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank” 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
“know your bank.” 
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checks is found partly in books on the 
law of banking and partly in books on 
the law of negotiable instruments. This 
work brings together all of the law 
affecting this class of commercial paper. 
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tains a table of cases. It is durably 
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approval. 
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Bank Credit 


The Beginning or the End of an Era? 


By WILLIAM G. F. PRICE 
Vice-President, American National Bank & Trust Company, Chicago, IIl. 


In this article, based on an address at the A. B. A, Convention, 
Mr. Price discusses the past and the future of the commercial 
bank loan and concludes that bank loans will continue to assist 
in the production and distribution process and will continue to 
enable the banks to do their part towards maximum production 


and jobs. 


HE question that I should 

like to raise is—what essential 
purpose will bank loans serve in 
the post transition business 
world? By transition I mean the 
period between the substantial 
cancelation of a company’s war 
contracts and the initial flow of 
a normal volume of funds from 
its civilian business. The post 
transition period begins with this 
flow of normal civilian funds. 
This primary question breaks 
down into four parts: 

What is the basic function of 
commercial bank loans? 

How, in fact, have these bank 
loans performed their function in 
the past? 

On what basis would you and 


I prefer to have them perform 
their function in the future? 

What can you and I do to make 
them perform that way? 

Before examining these ques- 
tions I should like to formulate 
one more definition and postulate 
one statement which seems basic 
to me in any consideration of the 
subject. The definition is that 
bank credit consists of the total 
of bank loans and bank invest- 
ments—earning assets, in other 
words. The statement is that the 
extension of bank credit creates 
bank deposits which constitute 
the predominant part of the 
circulating medium or the “cur- 
rency” on which our country does 
business. Since this is true it is 


1 
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right and proper that the Federal 
banking authorities should have 
the means of control over the 
volume and the type of credit 
created by the banking system. 
They do, of course, now have 
those means through open market 
operations of the Federal Re- 
serve banks, the rediscount rate, 
flexibility of reserve percentages, 
regulation and, indirectly, 
through examination. There is 
nothing new in this thought but 
at times it is easy for us to forget 
that we are an essential part of 
the national mechanism for the 
creation of a circulating medium. 

Well, what is the basic function 
of commercial bank loans? Would 
you accept as a definition that 
their basic function is to create 
funds and to use accumulated 
savings for the production, dis- 
tribution and consumption of 
goods, on terms which correspond 
to the process which is being 
carried by the loan? 

Now, let us look at the record 
to see how bank loans and bank 
credit have actually performed in 
the past. To give us a little 
perspective suppose we sketch the 
picture very briefly since the big 
break in commodity prices and in 
bank loans in 1921. Since by 
definition we have tied the func- 
tion of bank loans to production, 
distribution, and consumption, in 
our backward look at bank loans 
we will glance, too, at production 
and employment figures and at 
the price level. 

The period from 1921 to 1929 
was characterized by a stable 
price level, an almost doubled 


Federal Reserve index of physical 
production, an almost 50 per cent 
increase in bank credit but a 2 
per cent decrease in commercial 
and agricultural loans. 

It is probably personally un- 
pleasant for most of us to think 
of the 1929 to 1933 period. It 
just wasn’t fun. The figures sup- 
port the unhappy’ memory. 
Wholesale prices dropped 30 per 
cent. The physical production 
index took a corresponding nose 
dive. From 12 to 15 million 
people were out of work. Bank 
credit liquidated 40 per cent and 
commercial loans fell off even 
more sharply—60 per cent. 

Generally, 1933 to 1939 was a 
period of recovery. Prices moved 
up 15 per cent. The production 
index went up 60 per cent from 
the 1983 mark. Employment in- 
creased though at a much smaller 
rate and there were still probably 
10 or 12 million out of jobs, in 
part due to the annual additions 
to the labor force. In this period 
of general recovery bank credit 
came up 30 per cent but com- 
mercial loans showed only a 600- 
odd million dollar increase, or 5 
per cent. 

The story from 1939 to 1944 
is, of course, distorted by the 
effect of the war, but just to bring 
us down to date here is the way 
it looked. Wholesale prices up 
by 1/3; the production index 
more than doubled; the labor 
force fully employed with 10 to 
12 million more people back on 
the job. Bank credit increased 
substantially too—about 150 per 
cent, largely through the govern- 
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(In Dollars Only—Cents Omitted) 



























ASSETS 

Cash and Due from Banks and Bankers............... $ 871,882,875 

United States Government Obligations (Direct or Fully 
SS NS RY EIRP RNR Oe a ale a 2,409,240,200 
Obligations of Other Federal Agencies................. 41,379,228 
State and Municipal Securities....................... 113,873,052 
UNE INE fia stn odie Aer 6ins 64. br 0 Sie Rcd Re OR 69,889,628 
Loans, Discounts, and Bankers’ Acceptances.......... 901,404,243 
Real Estate Loans and Securities..................4- 5,488,617 
Customers’ Liability for Acceptances................+4 7,433,420 
Stock in Federal Reserve Bank.............. 2.0.0.0 00% 5,850,000 
Ownership of International Banking Corporation....... 7,000,000 
RE I ts be oi Gg ic'ar'aie 9 eRe a oiv-wia. ai seauene: 30,795,901 
Items in Transit with Branches. ..............0e0000- 3,326,442 
. RIM INN eg 5) 4516 So ig 9-4 a 9h e04 (0-0 sal b14;c0 ued) 66 a) 686 w/'6!o08 2,122,859 


PMG ii6Sis s aNniat has osiowaenasines lexus se $4,469,686,465 


PR siocek eter ist aia wleislo-aieiv o SeaweG w teive wie wee $4,205,072,012 
(Includes United States War 
Loan Deposit $744,588,040) 

Liability on Acceptances and Bills........ $11,382,342 
Less: Own Acceptances in Portfolio... .. 2,329,970 9,052,372 


Reserves for: 





Unearned Discount and Other Unearned Income...... 1,452,707 
Interest, Taxes, Other Accrued Expenses, etc. ....... 21,468,909 
MUMMERS 62S iis. oe 5 cio FCAT ON Ohio not. see na ede 4,030,000 
ENS 3 Ea eam acer Ret ee POET $ 77,500,000 - 
SL a Cee rere re reer 122,500,000 
CMGIVIGCE SLOMIBs 6. ccc cecscecetedaese 28,610,465 228,610,465 
Me 55 Oe See atv nun Sis yo Ste RS eA $4,469,686,465 


Figures of foreign branches areincluded as of December 23, 1944, except those 
for enemy-occupied branches which are prior to occupation but less reserves. 





$924,380,614 of United States Government Obligations and $6,846,830 of other assets 
are deposited to secure $881,338,109 of Public and Trust Deposits and for other purposes 
required or permitted by law. 


(Member Federal Deposit Insurance Corporation) 


Chairman of the Board Vice-Chairman of the Board President 
Gordon S. Rentschler W. Randolph Burgess Wm. Gage Brady, Jr. 
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ment bond account. In the face 
of the significant movement in 
production and prices it is 
disappointing that commercial 
loans showed a plus of only 30 
per’ cent and if government 
guaranteed loans were disregarded 
the increase would have been about 
10 per cent. 

Just to put 1943 in juxtaposi- 
tion with 1921, here’s how the 
picture of the family looked then 
and now. Wholesale price level 
about the same; physical produc- 
tion index about quadrupled; 
employment index more _ than 
doubled; bank credit more than 
doubled, but the pride or at least 
what used to be the pride of the 
family, commercial and agricul- 
tural loans, off 30 per cent or 
4 billion dollars. 

In interpreting these figures it 
would be incorrect to assume that 
physical units produced had more 
than quadrupled and that there 
were more than twice as many 
people employed in 1944 than in 
1921. Certain changes in the 
series of figures as well as in the 
type of what we produce would 
not justify such conclusions. It 
is certain that both production 
and employment, however, in 
1944 were very substantially 
above whereas commercial loans 
were very substantially below 
1921 levels. 

It is of interest also to point out 
that at the end of 1943 there 
were loans outstanding through 
various and sundry Federal lend- 
ing agencies, of some 71/ billions, 
of which about 3 billion might 
have been classified as commercial 


and agricultural and 3 billion as 
mortgage loans. To what extent, 
if any, these loans could have, 
should have, or might have been 
made by us I do not know, nor 
am I familiar with the loss 
experience on them. 


Decline in Commercial 
Bank Loans 


‘The persistent decline in com- 
mercial bank loans, in periods of 
up as well as down swings raises 
these questions in my mind. Has 
the function of commercial and 
agricultural bank loans atro- 
phied? Have we bankers atro- 
phied, as we have been accused 
rather loudly at times? Or, has 
the extent and the area in which 
bank loans can be effective in the 
business world been undergoing a 
rather fundamental change? As 
a corollary to this last one the 
facts might also suggest a query 
as to whether there are certain 
situations where government 
loans or guaranties are a neces- 
sary part of the picture. As we 
go along in our discussion maybe 
we will get some light on these 
questions. 

So much for the way bank 
credit has behaved for the last 
25 years or so. Now, how would 
you and I like to have bank loans 
function in the post-transition 
period? That one is easy to 
answer. You and I would like to 
have bank loans made and col- 
lected under the present chartered 
banking system. 

In the past the basis for com- 
fortable survival of a business has 
been its solvency and its profit- 
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ableness, and these in turn have 
rested largely on its continuing 
ability to produce or distribute 
goods or services on a fair and 
reasonable basis for which there 
is a necessity or desire. I believe 
that in the post-transition period 
an added criterion will exist. Does 
the business do the most that it 
can to achieve maximum national 
production and employment? 
This standard has been applied by 
direct government action since 
Pearl Harbor with respect to war 
production, as we well know, and 
I think most all of us have ap- 
proved of it. 

If such a measuring stick is 
used by public opinion after the 
war, it will not be primarily be- 
cause of any desire on our part 
to assure the underprivileged a 
quart of milk every now and then 
but because’ the stern realities 
may make such a basis of judg- 
ment imperative. There seems to 
be pretty general agreement that 
when Tokyo goes off the air for 
good we will have a national debt 
of somewhere about 250 to 300 
billion. Currently it is close to 
215 billion. The budget fore- 
casters tell us that the annual 


_ government bill will run between 


18 to 25 billion, of which 5 to 6 
billion will be the interest charge. 
They also seem to be in accord in 
saying that to make the national 
fiscal wheels go round will require 
a national product of about 170 
billions or a national income of 
about 140 billions at 1943 prices, 
and 55 million people at work, 
which is about the number we now 
have. If these prognosticators 


are right that will be a step up 
from 1939 levels of about 60 
billions in product and 10 million 
in people respectively. 


The Future of Banking 


Let us now measure our own 
business for the suit of clothes we 
have been talking about. 

On solvency it looks good to 
me. At the end of the year, col- 
lectively, we could have paid off 
our depositors a hundred cents on 
the dollar and had a little left 
over for the stockholders without 
touching our banking houses, 
real estate, or what-have you. We 
had better than 80 cents on the 
depositor’s dollar in cash and 
government bonds and _ govern- 
ment guaranteed loans. We had 
another 6 cents in other bonds, 
and 15 cents against the deposi- 
tor’s dollars in loans, so that we 
had 102 per cent of cash and 
earning assets against the loan 
account by itself. 

It is true that we had only 
$1 in capital accounts against the 
depositor’s $14, but looked at an- 
other way that was pretty good 
for we had $1 against $3 in 
“other” bonds and loans and $1 
against $2 against the loan 
account by itself. 

Bank profits also looked pretty 
good in 1943. As you and I know 
our business has never yielded 
exorbitant returns on the capital 
investment. In 1943 we made 
close to 9 per cent and we would 
have to go back to the good old 
days of the late 1920’s to find as 
good a return, with the exception 
of 1936 when recoveries were big. 
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Dollar profits for all member 
banks were 557 million—the best 
year in the 25 we have been look- 
ing at. All the earnings measure- 
ments were good and the trend in 
the right direction for the past 
several years. 

So long as we are talking pri- 
marily about loans, you might 
like to be reminded that in 1943 
for the first time in our history 
interest on the bond account 
exceeded interest on the loan 
account, bond interest account- 
ing for about 45 per cent of total 
earnings and loan interest for less 
than 35 per cent. It was in the 
reverse, only much more so, back 
15 years ago when they first 
started showing income from the 
two accounts separately. Then 
our problem child — loans — 
turned in 65 cents out of every 
dollar we took in and _ bonds 
accounted for only a little more 
than 20. But that’s understand- 
able enough since at the end of 
last year three fourths of our 
earning assets were in government 
bonds and guaranteed loans (it 
used to be 75 per cent in un- 
guaranteed loans) and less than 
10 per cent in unguaranteed 
commercial loans. As a matter 
of fact, only a little better than 
20 per cent of earning assets were 
in loans of every description. 

There’s no use getting nostalgic 
for the good old days and we can 
at least say that right now the 
earnings picture looks good. 

Have banks shown a continuing 
ability to produce and distribute 
through our loan account a serv- 
ice on a fair and reasonable basis 
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for which there has been a suffi- 
cient necessity or desire? The 
figures say that either the demand 
has been going down over a long 
period of time or, if it hasn’t, 
that we have not met it. Since 
we should not and since nobody 
else will say nice things about us, 
let’s skip the last part and assume 
that it’s not our fault, but that 
something has been going haywire 
over the last 25-odd-years on the 
demand side. 


Shrinking Demand for Bank Loans 


A good many reasons have been 
ascribed for this phenomenon of 
the shrinking demand for com- 
mercial bank loans. Let’s just 
mention four of what could be the 
more important ones. 

First is the fact that when the 
sharp break in commodity prices 
came, back there in 1920 to 1921 
(the wholesale index dropped 
from over 150 to under 100 in 
comparatively short order) both 
bank borrowers and bank lenders 
got religion in a hurry. It looks 
as though the banks decided they 
wanted to stick pretty close to 
short term self-liquidating com- 
mercial or marketable collateral 
loans, and that borrowers decided 
they wanted to rely more fully on 
their own capital. 

Secondly, the borrowers pro- 
ceeded to do just that by build- 
ing up net worth and working 
capital through retention of earn- 
ings and through depreciation and 
other reserves. 

Thirdly, they, the borrowers, 
especially the big ones, that is 
with assets of over 5 million dol- 
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lars, began to go into the securi- 
ties markets for their capital with 
the result that their dependence 
on the banks for loans decreased. 

Lastly, there was, apparently, 
going on an underlying change in 
selling terms in industry which 
tended to shift the borrowing 
away from the producer and to- 
wards the consumer. As you 
know, it was the custom of many 
manufacturers, particularly of 
heavy goods, to ship distributors 
sight draft and let the distributor 
and the buyer carry it from there 
on in. The automobile business is 
a good example. 

Are these just unsupported 
surmises? The facts would seem 
to substantiate them. Private in- 
debtedness hit a peak in 1930 and 
between that year and 1942 there 
was a reduction of about 30 bil- 
lion dollars. More than half of 
this was in short term debt, and 
during that period the index of 
physical production more than 
doubled while prices in 1942 were 
about 15 per cent higher than in 
1930. A compilation carried in 
the July issue of the National City 
Bank of New York’s Monthly 
Economic Bulletin showed a tabu- 
lation indicating that working 
capital of all manufacturing cor- 
porations in the country had 
probably doubled between 1926 
and 1943. 

Another tabulation made by 
Professor Abbott of Harvard in- 
dicates that for a varying series of 
years ending in 1939, retained 
earnings of business were 5 billion, 
new capital issues nearly 20 bil- 
lion, and depreciation reserves 


alone nearly 85 billion. Mean- 
while, commercial loans had gone 
off over 6 billion dollars. The 
figures are not strictly compara- 
ble because of variations in the 
several series, but they do give a 
pretty clear indication of what 
has been happening to the pattern 
of financing for American business 
and it doesn’t make our problem 
child any less of a problem. Last- 
ly, talking about a shift in financ- 
ing away from the manufacturer 
and towards the consumer, while 
commercial bank loans were on the 
down grade, consumer credit— 
meaning installment sales financ- 
ing, personal cash loans, and 
charge accounts—were moving up 
from 314 billions in 1933 to 94% 
billions in 1941, when war restric- 
tions turned the trend downwards. 


What of the Future? 


It is natural at this point to 


‘say, “Well, suppose there has been 


a long down swing in bank loans, 
particularly commercial ones, 
very few things last forever. War- 
time tax accumulations are tre- 
mendous. _ War conditions have 
left their imprint on business as on 
everything else. Maybe we are 
ready to move in the other direc- 
tion.” 

Unfortunately, the facts seem 
to point the other way. Business 
profits net after everything has 
increased for the last two or three 
years as against the 1939 figure. 
We are not concerned here with 
whether they have been too little 
or too much but are merely trying 
to guess what effect they are likely 
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to have on the post termination 
demand for bank loans. In 1939 
corporate earnings were about 4 
billion dollars. In each year of 
1941, 1942, and 1943 they were 
estimated by the Department of 
Commerce to be somewhat better 
than twice that figure. 

Another compilation by the De- 
partment of Commerce estimates 
that in 1942 and 1943 business 
corporations increased their hold- 
ings of cash and governments by 
23 billion dollars, largely out of 
undistributed profits, depreciation 
and other reserves, and increased 
tax accruals of 8 billions. 

In the July issue of the Nation- 
al City Bank’s Economic Bulletin 
already referred to there was 
shown a composite balance sheet 
of 650-odd manufacturing cor- 
porations each with net worth of 
over 5 million dollars. These 650 
corporations, measured in terms 
of net worth, at the end of 1941 
represented more than 50 per cent 
of all manufacturing corporations 
in the country. This composite 
statement showed a growth in 
working capital for the three 
years ending in 1948 of about one- 
third and in net worth of about 10 
per cent. At the end of 1943, if 
their holding of governments is set 
off against the income tax liabil- 
ity, they showed a current ratio of 
2% to 1. Following further termi- 
nology of statement analysis, cash 
_ plus governments plus receivables 
exceeded current liabilities by 
more than 20 per cent, and these 
three items alone almost covered 
current and deferred liabilities. 


Just one more straw to indicate 
the direction of the wind with re- 
spect to a probable reversal of 
trend in the long range decline of 
commercial bank borrowings. An- 
other estimate made by the De- 
partment of Commerce in Febru- 
ary of this year indicates that 
business out of its own resources 
should have available after meet- 
ing wartime tax accruals, recon- 
version costs, replenishments of 
civilian. goods inventories, and 
catching up on delayed equipment 
and maintenance of facilities, up- 
wards of 10 billion dollars for 
expansion. 


While I assume that bank loans 
will tend to fluctuate in some de- 
gree with any significant move- 
ment of the price level, there is not 
much comfort in the information 
which I have seen as to the possi- 
bility of the little black line on the 
chart, labeled Commercial Bank 


. Loans, climbing upwards over the 


long run. 
Still a Job to Be Done 


Do all of the above dull statis- 
tics, estimates, composites, and 
projections add up to the conclu- 
sion that we ought to call up the 
home for wayward boys and have 
our problem child sent away while 
we settle down to a sorrowful and 
dull old age as managers of invest- 
ment trusts with a limited income 
from government bond account, 
handling the mechanics of the cir- 
culating medium and missing all 
the fun and satisfaction of being 
commercial bankers? I, for one, 
do not think so at all, for there are 
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still areas where we can be useful 
and where we can do our part in 
achieving the all-important na- 
tional objective of maximum pro- 
duction and maximum jobs. That, 
I think, can be true regardless of 
whether our over-all loan totals 
increase or diminish, either abso- 
lutely or relatively. 

If there are such fields, where 
are they? First, even though the 
average and composite figures of 
large companies — that is, with 
assets over 5 million dollars, indi- 
cate that as a class they will not 
be big users of bank money, df 
course that does not mean that 
none of them will borrow. You and 
I know from our own experience 
that averages do not affect all in 
the group alike. 

Secondly, while available figures 
on small to medium sized business 
—with assets of less than 5 mil- 
lion—are not nearly so complete 
as on the big ones, and therefore 
conclusions must be even more ten- 
tative here, available evidence indi- 
cates that over the past few years 
the 5 million-and-under group have 
contiued to look to us for loans. 

May I cite quickly just three or 
four specific facts, most of which 
came from a most interesting and 
thoroughly documented study of 
the possibilities of postwar bank 
lending made by a competent and 
disinterested private organization 
in August of this year. A sam- 
pling of balance sheets of a group 
of corporations in 1937 indicated 
that of the notes payable 60 per 
cent of the total were owing by the 
under-5-million group. Another 


sampling made two years later 
showed the percentage to be 80 
per cent. A survey made by the 
Federal Reserve of loans made by 
member banks in April-May, 1942 
confirmed generally the 80 per 
cent figure. Lastly, of the out- 
standing member bank commercial 
loans of 84% billions at the end of 
1943 it was reliably estimated that 
approximately 80 per cent were to 
companies having less than 5 mil- 
lion in assets. 

While the companies in this 
group have also probably experi- 
enced a growth in liquid assets it 
seems as though, happily, they 
haven’t gotten out of the habit of 
coming to the bank when they 


need some business money. 


A third field of opportunity for 
commercial bank loans, post ter- 
mination, will probably be in the 
number of honest and competent 
new business enterprises or re- 
sumptions of old ones which 
should come into being when the 
exigencies of a war economy are 
behind us. It is estimated that 
since 1941 there has been a net de- 
crease of upwards of 500,000 busi- 
ness units. It is to be hoped for a 
great many reasons that the nor- 
mal business birth rate will pick 
up where it left off as soon.as it is 
consistent: The rate had been 
running along at some 40-50,000 
net increase per annum in number 
of business units until Mr. Hitler, 
et al, ruined that, too. 


Consumer Credit 


A fourth field where opportun- 
ity is knocking on the door is the 
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whole range of consumer credit, 
including personal loans. Figures 
previously quoted indicated that 
until wartime scarcities and con- 
trols were necessary, while our 
problem child—commercial loans 
—was sinking, this baby—con- 
sumer credit—was past the crawl- 
ing stage and was supporting him- 
self and helping out the old man, 
too. As a matter of fact, at the 
1941 peak consumer credits in the 
banking system were about 20 per 
cent as big as the business loan 
total itself. If we treat him right 
he will do well by us too. 

Will loans in these fields meet 
our function of assisting in the 
production and distribution pro- 
cess and enable us to do our part 
towards maximum production and 
jobs? An unequivocal and enthu- 
siastic yes to both questions. The 
United States census of manufac- 
turers and business in 1939, ac- 
cording to the Chamber of Com- 
merce, showed that small business, 
much smaller than we have been 
talking about on this 5 million dol- 
lar asset basis, employed about 45 
per cent of the workers and ac- 
counted for about 35 per cent of 
the products and services turned 
out. When they say small busi- 
ness, they mean small business- 
manufacturers with 100 or less 
employees, wholesalers doing an 
annual volume of $200,000 or less, 
and retailers doing an annual 
volume of $50,000 or less. I do 
not believe there are many 5 mil- 
lion dollar asset companies in this 
group. 


We will be doing something else 
if we can adapt ourselves to this 
field. Almost everyone, including 
big business, feels that the preser- 
vation and growth of small busi- 
ness is one of the best insurances 
we can have for the continuance 
of the private enterprise economy. 
Incidentally, the tendency towards 
concentration of business in fewer 
and larger hands is another rea- 
son ascribed by many analysts for 
the long range decline in commer- 
cial bank loans. 

Before we move on to the $64 
question—What can you and I do 
to make commercial bank loans 
work the way we want them to. 
Let us take a brief backward look 
and see what conclusions we have 
reached up to now. 

We have agreed, I hope, 

That the primary function of 
bank loans is to aid in the pro- 
duction and distribution of goods, 

That the long range trend of 
bank loans, particularly commer- 
cial and agricultural loans, has 
been down, no matter whether the 
business cycle has been going up 
or down hill, 

That there has been a material 
conversion of bank credit from 
loans to bonds particularly gov- 
ernment bonds, 

That there has been an increas- 
ing independence of bank borrow- 
ings by business, particularly 
large business, 

That there has been a continu- 
ing reliance to some degree on 
bank borrowings by small to 
medium sized business, 

That there was an increasing 
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volume of consumer credit until 
interrupted by war conditions, 

That meeting the demands indi- 
cated would enable bank loans to 
fulfill their primary function; 
would make it possible for us to do 
our part in meeting the probable 
over-all national objective of max- 
imum production and jobs and, in 
addition, would contribute to the 
stability and continuance of the 
private enterprise system. 


Six Suggestions 


Here we go then for the $64 
question. What can you and I do 
to make bank loans function as we 
want them to—within the frame- 
work of our banking system as it 
is now constituted? I should like 
to offer briefly six suggestions: 

First, center our effort in the 
fields where there is the greatest 
demand for what we want most to 
offer—bank loans. That means 
small to medium sized business and 
consumer loans. You and I have 
just cause to be grateful for the 
outstanding job being done by the 
Postwar Small Business Credit 
Commission under the leadership 
of Bob Hanes and the Credit Pol- 
icy Commissions under the leader- 
ship of Hugh McGee. To meet the 
demands which we hope will come 
from these two fields you and I 
must know how and when to use 
the modern tools of bank lending 
which they have been telling us 
about — receivables, field ware- 
housing, equipment notes, and all 
of the rest of the ball of wax. Ido 
not believe the supply of old line 
conventional bank loans—90-day 


LAW JOURNAL 11 


note and an impregnable state- 
ment, will be big enough to keep us 
all happy. These new tools, in es- 
sence, I believe, are designed to 
overcome financial statement 
weaknesses judged by convention- 
al standards. 

If we are to use the modern 
tools properly, I believe we must 
regard the collateral which we 
take as security only, «not as a 
means of payment. To do other- 
wise in my judgment is bad bank- 
ing, subjects our depositors to an 
unwarranted risk and our own 
reputations to ultimate disaster. 
That means we must be better 
bankers than we have ever been be- 
fore in satisfying ourselves as to 
honesty and “know how,” and in 
our appraisal of the future. 

Secondly, we must be prepared 
to develop new tools of our own. 
The tools which we refer to as new 
were actually in the main devel- 
oped and tested by others. This 
process has its obvious advantages 
but we are living in a rapidly 
moving world and in the future 
there may not be time to wait. I 
am not suggesting wild ventures 
with either our depositors’ or 
stockholders’ money or with our 
own and our employees’ means of 
livelihood. 

May I illustrate, without devel- 
oping, three examples—one actual 
and two tentatively suggestive? 

Bill Bailey of Clarksville, Ten- 
nessee, and I am sure there are 
others, did not wait for some one 
else to find out what was wrong 
with his declining loan totals. He 
literally got down to earth, and 
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through his bank he has changed 
and revitalized his whole trade 
area. 

If some of us could develop a 
new tool in the form of longer 
term savings or certificates of de- 
posits at varying rates of interest, 
maybe we could fortify ourselves 
for a larger participation in de- 
sirable term lending or sound 
mortgage dending. 

If some of us could develop a 
new tool, preferably in coopera- 
tion with our friends in the invest- 
ment banking field and other sub- 
stantial elements in the commun- 
ity, for bringing the people in the 
community who have equity capi- 
tal at their disposal together with 
the little fellow who is entitled to 
it and who can use’it, we not only 
will be filling one of the chinks in 
the private financial structure but 
we may, in the process, be develop- 
ing good new “conventional” type 
seasonal borrowers for ourselves. 

Third, when we are considering 
a loan application let us think of 
it in terms of production and jobs 
as well as in terms of money to be 
loaned.- Bank loans help to make 
production and jobs. Before we 
say “no” let us be dead certain 
sure we have exhausted all the pos- 
sibilities. That could be impor- 
tant for our survival as a private- 
ly owned rather than a govern- 
ment owned banking system. 

Fourth, let us not be satisfied 
with ourselves merely because 75 
per cent, collectively, of our earn- 
ing assets are riskless and our 
profits are good and on the up- 
trend. Last year nearly 50 per 


cent of our collective income came 
from one source. So much con- 
centration of assets and income 
has its disadvantages as well as its 
advantages, even though a stake 
in our own country is the best as- 
set we can own. We may not be 
able to do much about it, but let us 
again be dead certain we have done 
everything we can to aid produc- 
tion and jobs in our own commun- 
ities through our loan account as 
well as through our bond account. 
It has been proven that it can be 
done both ways. 

Fifth, where bank management 
feels that its ability to meet a pro- 
spective increase in risk assets is 
restricted by what it believes is too 
thin a capital to deposits relation- 
ship let’s increase the capital. Dur- 
ing 1943 the Comptroller reported 
some 500 banks increased capital 
stock by 50 million dollars. We 
should not plead inadequate capi- 
tal as a reason for our refusing to 
increase risk assets. 

Sixth and last suggestion: Let 
us not delude ourselves that our 
problems on bank loans are politi- 
cal in character. The hard eco- 
nomic facts have been in the mak- 
ing for 25 years or more. No 
president ‘can reverse an unmis- 
takable trend which has been on 
the record books for more than 25 
years. 

Neither Mr. Baruch nor Mr. 
John Hancock, in civilian life a 
partner of Lehman Bros., who 
recommended recently the ex- 
tension of the lending authority 
of the Smaller War Plants Cor- 
poration and the provision for 
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“special credit to assist small 
business in the change-over 
period and to encourage new en- 
terprises,” and who also recom- 
mended the “expansion and libera- 
lization of the Federal Reserve 
System’s authority to make indus- 
trial loans”—wear their hair over 
their shoulders, nor have they led 
parades shouting “Down with 
Capitalism.” 

The distinguished gentleman 
from Ohio, Senator Taft, who last 
spring introduced a bill for the 
guaranty, by a government cor- 
poration, of up to 50 per cent of 
equity capital—equity capital, 
not loans, for new and-or small 
business, (if the newspaper quoted 
it correctly) does not indulge in 
Greek dances nor could he be 
classed as a radical. 

These are the opinions of our 
friends, expressed more loudly by 
actions than by words. 

I do not know of what they are 
symptomatic but I do know that 
you and I are put on notice if we 
want to be realistic about it—that 
we may be called on one of these 
days to give an accounting of 
what we have done and what we 
have failed to do in meeting such 
demands for loans as may have 
been made on us, or which we 
should have developed on our own 
initiative. 

I can think of no better note to 
close on than a message written by 
President Lincoln to General 
Hooker during the Civil War— 
“Beware of rashness, but with 
energy and sleepless vigilance go 
forward and give us victories.” 
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It’s an Old English Custom 


Apparently cashing a check in London is not as easy as in 
North America. The following, actually written by a Royal 
Canadian Air Force officer in London, was broadcast over C. B. C. 
network by R. S. Lambert and published in the Royal Bank 
Magazine, staff publication of the Royal Bank of Canada. It is 


reprinted by permission. 


1° like to tell you of my ex- 
perience in cashing a cheque 
in London a couple of days ago. 
Sounds a bit dull, but was far 
from it, in the actual prosecution 
thereof. My money is deposited 
in a Canadian bank in London, 
and this was the first occasion I 
have had to draw on it. In view 
of the leave coming to me, I 
thought five pounds was indicated. 
So, in my innocence, I blithely 
walked into the first bank I saw, 
cheerfully said “Good Morning,” 
presented my cheque, and said I 
would like a little money. It was 
as though I had dropped a bomb. 
A deathly silence pervaded the 
atmosphere and looks of stunned 
horror and _ stupefaction stole 
over the countenances of staff 
and customers alike. So embar- 
rassing! When it dawned on the 
cashier that I really was serious, 
he coughed a little, and retired 
into a far corner with all the 
staff, including the charwomen 
and message boy, while the cus- 
tomers, two of whom had fainted, 
herded together and eyed me 
askance. 

Next the Manager came forth 
—charming chap; turns out he 
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raises rabbits in his back-yard, 
not as pets, but to help out with 
the meat ration. After a while 
we sidled into the matter in hand, 
and he pointed out very kindly 
and gently to me that the cheque 
was drawn on a Canadian bank 
in London, not on his branch. 

I admitted that I realized this, 
but there was no branch of the 
other bank handy. I could see 
he thought I was eccentric, so 
I thought I would just retire 
gracefully and forget the whole 
matter. I apologized to him pro- 
fusely, and said, that being from 
abroad, I had obviously made a 
mistake and he must forgive my 
ignorance. I said it had come 
about because at home our banks 
would very often cash cheques if 
you established your identity, had 
a good chunk of money deposited 
in at least one bank, and gave 
them your right leg as evidence 
of good faith—though of course 
it was money they actually dealt 
in. At that he hastened to assure 
me that money not infrequently 
did change hands in actual cash 
(he spoke the words “money” and 
“cash” in a whispered voice, look- 
ing guiltily about lest the cus- 
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tomers hear), and he told me 
confidentially that the bank had, 
up to that morning, something 
like eight hundred million pounds, 
three bob and sixpence farthing 
in capital paid up reserve. I 
suggested that a temporary ac- 
commodation of five pounds would 
still leave a substantial balance. 
But he said it was “not sound 
business,” and that the English 
banking system had worked quite 
well for two hundred and fifty 
years on an established code. He 
then proceeded to give me a de- 
tailed account of banking, begin- 
ning with the Thames Bank, down 
through the ages, quoting copi- 
ously from Adam Smith’s “Wealth 
of Nations.” 

You see, even if I could prove 
that I was me, an Air Force 
Officer, I still couldn’t prove I 
hadn’t stolen another’s cheque 
book and _ identification card, 
disguised myself to look like him 
and forged his signature—and 
even then there might be no money 
in the account to meet the cheque, 
at which the whole affair would 
develop into the most ghastly 
mess involving considerable time 
and loss of sleep for all concerned 
—but chiefly the Manager of the 
bank. He was very, very nice— 
but very firm. Then he asked me 
out to tea on Sunday, but I 
thought I would wait until his 
rabbits had gathered more reserve. 
So we shook hands and parted. 

At the next three or four banks 
I tried, it was pretty much a 
repetition, though I tried differ- 
ent lines of approach, even to 
crawling in on my hands and 
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knees. But finally I came to my 
last bank, asked right away for 
the Manager, and offered to 
wrestle him for a side-bet of five 
quid. He took me into his private 
office and there I told him my 
story. When I had finished, he 
sat a while lost in thought, then 
called in all the staff: I was 
weighed, finger-printed and pho- 
tographed; I was cross-examined 
and had my palm read; I pro- 
duced my identity card, birth 
certificate, family tree, baptismal 
and confirmation papers, showed 
my vaccination marks and the 
place where I will have a scar if 
I ever have my appendix out; I 
had my teeth examined, took an 
1.Q. test, and swore that our 
family had always voted on the 
straight ticket; I took the Oath 
of Allegiance to the Crown and 
told them about my insurance. 
Then they got out the Almanac 
and ascertained that there would 
be a full moon that night and that 
Ammonia was in conjunction with 
Nectar. ‘There was some doubt 


about the time of the ebb-tide in 
the Channel, but this was over- 
come and finally I was left alone 
again for awhile. Then the Man- 
ager came back, pulled down the 
black-out curtains, I signed six- 
teen papers, and he unobtrusively 
slipped five pounds into my hand 
and hurried me out the back way. 
I have it on good authority since 
that he shot himself in a fit of 
remorse and the Bank of England 
has been’ blackballed from 
Threadneedle street. Questions 
are to be asked in the House of 
Commons, letters will be written 
to “The Times” and the Derby 
has been postponed indefinitely. 
But I am impressed with the 
soundness of British banking. 
In fact I am so impressed that 
when I next go up to London I 
shall draw all my money out of 
the bank and hereafter keep it in 
the sock. 
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Custom and Usage of Banks in Honoring Letters 
of Credit 


Where the holder of drafts drawn against letters of credit 
issued by a bank, said letters calling for a full set of bills of 
lading, presents instead, in place of the missing part of set, a 
guarantee by a responsible New York bank against loss be- 
cause of absence of missing part, in accordance with estab- 
lished custom incorporated by implication into the terms of 
letters of credit, it is held that the dishonor of draft for failure 
to present a full set of bills of lading is unauthorized and the 
holder of drafts was entitled to recover thereon. 

Parties who contract on a subject matter concerning which 
known usages prevail, incorporate such usages by implication 
into their agreements, if nothing is said to the contrary. This 
was held in the case of Dixon, Iramos & Cia v. Chase National 
Bank of City of New York, U. S. Circuit Court of Appeals, 
144 Fed. Rep. (2d) 759. The judge in the lower court gave 
judgment for the defendant on the ground that the tender of 
less than a full set of bills of lading did not comply with the 
terms of the letters of credit. Judgment for defendant re- 
versed and judgment directed for the plaintiff. 

Pursuant to instructions from its correspondent bank in 
Belgium, the defendant National Bank on April 8, 1940, issued 
two irrevocable letters of credit to the plaintiff, a Brazilian 
cotton exporting firm. Under the credits the defendant bank 
agreed to honor drafts drawn by the plaintiff at 90 days sight 
for sums not exceeding the amount of the credits, if presented 
at the defendant bank in New York on or before May 15, 1940. 





EDITOR’S NOTE: Appeal from judgment dismissing plaintiffs complaint on the 
merits after trial without a jury, 53 Fed. Supp. 933. See 61 B. L. J. 465. 
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The credits provided that full sets of bills of lading and docu- 
ments evidencing shipment ec. i. f., Ghent Antwerp, should 
accompany the drafts. Plaintiff shipped two lots of cotton to 
its customer in Belgium and sent drafts and invoices covering 
both lots to the Guaranty Trust Co. of New York (herein 
referred to as the trust company) together with a letter of 
instructions as to presentation of the drafts and documents 
under the credits. These were presented to the defendant bank 
on May 15, 1940. Belgium and Holland were invaded by the 
armed forces of Germany on May 10, 1940. The defendant 
bank refused to honor the drafts stating as to each draft three 
grounds of refusal, only two of which were material in the 
instant case, i. e., that one copy of the bill of lading was missing 
and that freight was deducted from the invoice, whereas the 
credit called for a c. i. f. shipment. The cotton never arrived 
at its destination and the plaintiff was not paid. The trust 
company presented with each draft one bill of lading out of 
the full set of two, together with a letter of guaranty in lieu 
of the missing bill of lading, whereby the trust company agreed 
to hold the defendant bank harmless from consequences which 
might have followed from acceptance of the draft without a 
full set of bills of lading. Plaintiff thereupon brought suit 
against the defendant bank to recover on the unpaid drafts. 
Plaintiff contended that one copy of a bill of lading with a 
letter of guaranty of a prime New York bank (the trust com- 
pany herein mentioned) was, in reality, a full set of bills of 
lading according to a well-established custom among New 
York banks and exporters of accepting the available copies 
of a bill of lading and a guaranty in lieu of the missing bills 
of lading. 

It was held that the defendant’s first ground for dishonor 
of drafts was not a valid reason. The custom among New 
York banks issuing letters of credit to finance shipments from 
outside the United States and calling for a full set of bills of 
lading, to accept in lieu of a missing part of the set a guarantee 
by the trust company (a responsible New York bank) against 
loss because of the absence of the missing part explained the 
technical term “a full set of bills of lading” and was incor- 
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porated by implication into the terms of the defendant’s letters 
of credit. As to the defendant’s second ground for dishonor of 
drafts the court agreed with the conclusion of the lower court 
judge. It was held that under the letters of credit whereby 
the defendant bank agreed to honor seller’s draft accompanied 
by documents evidencing shipment c. i. f., the seller had option 
of prepaying freight or deducting it from invoice. The de- 
fendant’s refusal to accept the draft on the ground that invoices 
showed deduction of freight was a repudiation of the credit. 
In its opinion, the court said: 


It is true as the defendant argues that the law requires strict com- 
pliance with the terms of a letter of credit. International Banking Corp. 
v. Irving Nat. Bank, 2 Cir. 283 F. 103. It is likewise true that 
numerous cases several of which are cited by the defendant, declare 
that evidence of a custom is not admissible to contradict the unam- 
biguous terms of a written contract. DeWitt v. Berry, 134 U. S. 306, 
312, 10 S. Ct. 536, 33 L. Ed. 896; Transatlantic Shipping Co. v. 
St. Paul F. & M. Ins. Co., 2 Cir., 9 F. 2d 720, 723; Hopper v. Sage, 
112 N. Y. 530, 535, 20 N. E. 350, 8 Am. St. Rep. 771; Green v. 
Wachs, 254 N. Y. 437, 441, 173 N. E. 575. But it is also well settled 
“that parties who contract on a subject-matter concerning which 
known usages prevail, incorporate such usages by implication into 
their agreements, if nothing is said to the contrary.” Hostetter v. 
Park, 137 U. S. 30, 40, 11 S. Ct. 1, 4, 34 L. Ed. 568. See also Nicoll 
v. Pittsvein Coal Co., 2 Cir., 269 F. 968, 972; Kunglig Jarnvagsstyrel- 
sen v. Dexter & Carpenter, D. C. S. D. N. Y., 299 F. 991; Vietor v. 
National City Bank, 200 App. Div. 557, 193 N. Y. S. 868; Id., 
206 App. Div. 664, 199 N. Y. S. 955, affirmed 237 N. Y. 538, 143 
N. E. 733; Mutual Chemical Co. v. Marden, Orth & Hastings 
Co., 285 N. Y. 145, 151, 189 N. E. 221; Williston, Contracts, 
rev. ed. §§650, 652, 1081A. In our opinion the custom under con- 
sideration explains the meaning of the technical phrase “full set of 
bills of lading” and is incorporated by implication into the terms of 
the defendant’s letters of credit. No authority on the precise point 
has come to our attention. The statement of Banks, L. J. in Scott & 
Co., Ltd. v. Barclay’s Bank, Ltd [1923] 2 K. B. 1, 11, upon which 
the defendant relies, is in apposite because no custom such as the court 
found here was there proved or attempted to be proved. Finally, the 
defendant urges that the reference in the concluding paragraph 
of the letters of credit to the uniform customs and practice for com- 
mercial documentary credits fixed by the Seventh Congress of the 
International Chamber of Commerce excludes incorporation into the 
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contracts of any other custom. We do not think so. Those customs 
do not deal with the meaning of a “full set of bills of lading.” Hence 
the problem whether the New York custom gives meaning to those 
words is unaffected by the reference to those other customs. The 
reasonableness and utility of the local New York custom is obvious. 
It is absolutely essential to the expeditious doing of business in over- 
seas transactions in these days when one part of the bill of lading 
goes by air and another by water. Unless an indemnity can be sub- 
stituted for the delayed part, not only does quick clearance of such 
transactions become impossible but also the universal practice of 
issuing bills of ladings in sets and sending the different parts by sepa- 
rate mails loses much of its purpose. We conclude therefore that the 
defendant’s first ground for dishonor of the drafts was not a valid 
reason. 

The second ground for dishonor was that while the credits specified 
a C. I. F. shipment, the plaintiff deducted freight charges from the 
invoices and shipped the goods freight collect. On this subject the 
court made the following findings:. 

“15. The ordinary and accepted meaning of a c. i. f. contract is 
that the contract price includes the cost of the goods, the cost of 
insurance and the cost of freight.to the point of destination. The 
term does not imply the time when or the place where the freight is to 
be paid and there was no uniform practice in New York on May 15, 
1940, or prior thereto of prepaying freight to the point of destination 
under a c. i. f. shipment. The practice was that it was sometimes 
prepaid and sometimes deducted from the invoice. 

“16. The ‘American Foreign Trade Definitions’ are incorporated 
by reference in the letters of credit and such definitions, including the 
definition of a c. i. f. contract, is a part of the credit. Under the 
definition of a c. i. f. contract as defined in ‘American and Foreign 
Trade Definitions’ there is no requirement that a shipper must prepay 
freight. 


18. The tender of documents showing a deduction of freight from 
the invoices was not a deviation from the requirement of defendant’s 
credits calling for C. I. F. shipment. 

We agree with this conclusion. In the case of a sight draft, it is 
wholly immaterial to the buyer whether freight is prepaid or credit 
given on the invoice price. In the case of a time draft, it is true that 
the buyer may be deprived of the credit period as to part of the pur- 
chase price, that is, so much of it as the freight amounts to. In the 
case at bar the freight was $1,359.14. The measure of any possible 
loss to the buyer is the interest upon this sum for the period between 
arrival of the goods and the date the drafts would fall due and the 
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possible inconvenience of being called upon for early payment in cash 
of this portion of the price. The bills of lading were endorsed “on 
board” on May 5th and, if we assume the voyage would take 30 days, 
the buyer would not be called upon for the freight until June 5th. 
The draft if accepted on May 15th would have been due 90 days later, 
’ that is, the buyer would have had to pay freight about 70 days earlier 
than he would otherwise have paid such sum. Interest at 6% would 
amount to $17. On a transaction involving $9,700 such a sum is in- 
significant. The law has not cut so fine. The point of possible incon- 
venience is taken care of by ancient usage. The seller has so long had 
the option of shipping either freight collect or freight prepaid that the 
cases recognize the option as part of the standard meaning of the term 
C. I. F., making no distinction between prepayment or shipping freight 
collect and crediting it on the invoice irrespective of whether the draft 
be time or sight. See Ireland v. Livingston, L. R. 5 H. L. 395, 406; 
Thames & Mersey Ins. Co. v. United States, 237 U. S. 19, 26, 35 S. Ct. 
496, 59 L. Ed. 821, Ann. Cas. 1915D, 1087; Warner Bros. & Co. v. 
Israel, 2 Cir., 101 F. 2d 59, 60. As the court pointed out in finding 
16 the American and Foreign Trade definitions provide that under a 
C. I. F. contract the seller must pay the freight but make no mention 
of prepayment. Furthermore, if the buyer sells the documents before 
arrival.of the goods, as frequently happens in C. I. F. transactions, 
whether freight was prepaid will be wholly immaterial to him. 

The judgment for the defendant is reversed and judgment directed 
in favor of the plaintiff. 


Bank Not Liable for Acts of Its Treasurer Acting 
Beyond Scope of Authority 


A treasurer or cashier of a bank is only its agent and his 
conduct is governed by the general law of agency, and a bank 
is held not to be answerable for his conduct if he acts beyond 
his authority or in his individual] capacity. This was decided 
in the case of Haynes v. Lincoln Trust Co., Supreme Judicial 
Court of Maine, 39 Atl. Rep. (2d) 657. 

Defendant trust company, organized and operating under 
state laws had in its employ, one Noddin, who acted as treasurer 
and manager of the bank. Noddin in addition to his employ- 
ment in the bank carried on the business of purchasing and 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1095. 
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selling lumber on his own account, in which business the bank 
was in no wise concerned. The plaintiffs in all the instant cases 
were all creditors: of Noddin in connection with his personal 
affairs. In each instance concerning the claims of the plain- 
tiffs, the situation arose from the conduct of Noddin in- 
manipulating entries in the books and records of the defendant 
bank, and by the issuance of bank statements or memoranda 
designed to show that the debts owed by him to the plaintiffs 
were paid, and the amounts thereof ostensibly credited to the 
deposits of the plaintiffs in the defendant bank. Noddin had 
a personal checking account with the defendant bank and in 
the cases of four of the plaintiffs he drew his own checks, which 
were deposited by the recipients, either personally or by mail, 
to be credited to their checking accounts in the defendant bank. 

Another plaintiff, a sister-in-law of Noddin, was induced 
by him to allow a withdrawal from her savings deposit in the 
defendant bank as a temporary loan to Noddin. As security 
Noddin delivered a deed of real estate executed to her by the 
wife of Noddin’s business partner. Later Noddin returned 
the deposit book with the entry of a credit by him of the amount 
- borrowed plus interest. The deed was turned back to him and 
remained with his personal papers in the defendant bank. 
Two other plaintiffs, each made temporary loans to Noddin, 
who later credited the amounts to their checking accounts in 
the defendant bank. Actually Noddin never used his own 
funds in any of these transactions. While he had a personal 
checking account with the defendant bank, his balance was 
never sufficient to pay any of the checks he drew connected with 
the matters now under consideration, and they were worthless. 
Receiving the checks as deposits in his capacity as treasurer, 
he then immediately concealed the deposit slips and checks with 
his own papers, and the checks were never cleared on the 
records of the defendant bank. The transactions covered a 
period of several months during which time Noddin first falsi- 
fied the monthly statements sent out to the plaintiffs who had 
checking accounts, to make it appear that their actual balance 
included the amounts of his ostensible payments. Later, he 
secretly charged certain large inactive accounts of other deposi- 
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tors with withdrawals equaling the false entries he had made; 
and entered the sums upon the accounts of his creditors. From 
that time on, the books of the defendant bank and the monthly 
statements apparently reflected that the plaintiffs were en- 
titled to the sums involved in the present suits and for which 
they now claim the defendant bank is indebted to them. None 
of the fraudulent acts were known to the plaintiffs, or the 
directors, or other employees of the defendant bank. Upon 
discovery of Noddin’s acts, an audit was made and the plain- 
tiffs were all notified that they would not be allowed to with- 
draw any sum which would affect the amounts credited to them 
by Noddin, as hereinabove stated. While they continued to 
receive from the defendant bank monthly statements which, 
on their face, gave them credit for the withdrawals made by 
Noddin on inactive accounts, they knew that such funds were 
not available for their use, and that the rights of the parties 
awaited judicial determination. 

Plaintiffs’ main contentions were as follows: that they were 
all innocent parties; that they were unaware of any fraud on 
the part of the treasurer of the defendant bank and they were 
in no way put upon notice thereof; that the treasurer was per- 
mitted to have a checking account with the defendant bank, and 
when another depositor received his check and deposited it in 
the same bank and received credit therefor, the bank was 
charged with knowledge as to the status of the account of the 
maker of the check, and acceptance thereof by its treasurer 
was the equivalent of a deposit of cash; that a credit entered 
on the account of a depositor’s passbook, and likewise monthly 
statements which include the credit, are admissions on-the part 
of the defendant bank that such sum is due the depositor; that 
the sending out of monthly statements of certain of the plain- 
tiffs, after discovery of the fraud, constituted as to each of 
them an account stated. 

It was held that the duty rested upon the plaintiffs, as 
depositors of bank, creditors of Noddin, to ascertain that 
Noddin was using his own funds and not misappropriating 
funds of the bank. The instant cases were not held to be an 
exception to the rule that a bank officer cannot pay his per- 
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sonal obligations with funds of the bank without authority from 
the bank so to do, despite the fact that this rule deals generally 
with cases where the facts showed that credit was given by the 
officer by means of a deposit slip, an entry in depositor’s pass- 
book, or by a cashier’s check drawn on the bank, whereas in 
the instant cases, in some instances, Noddin drew his own per- 
sonal checks, and therefore entitling the creditors to assume 
that Noddin was paying his debt from his own funds on deposit 
in the defendant bank. It was further held with respect to 
loan negotiated by Noddin from his sister-in-law’s account that 
the bank was not liable for the amount credited to her account, 
notwithstanding failure to deliver to her the deed originally 
given as security, inasmuch as the defendant bank was not a 
party to Noddin’s personal transactions and there was no 
showing of a demand or request for the delivery of the deed. 
In its opmion, the court said: 


Plaintiffs seek to apply the fundamental rule that where one of two 
innocent parties must suffer by the wrongful act of a third, he who 
gave the power to do the wrong must bear the burden of the conse- 
quences. This is a correct general statement of a universally approved 
principle. It is without application here, as the plaintiffs were dealing 
with Noddin on his own personal business, and the Bank gave him no 
power or authority to pay his own debts with its funds. Under such 
circumstances, the duty rests on the plaintiffs to ascertain that he is 
using his own funds, and not misappropriating those of his employer. 
The burden may appear onerous, and not in accordance with popular 
concept, but it gives effect to the only safe rule. The general principle 
would have application if the treasurer were acting, not as a principal 
in his own business, but solely as agent for the Bank. Then, if he ac- 
cepted as good a worthless check drawn on the Bank by another deposi- 
tor, the Bank might be liable, because the Bank, by its recognized 
agent, has the knowledge, or means of immediate ascertainment, of the 
status of the account of such depositor. 

Again, what are the “consequences” of his act which are to be 
borne either by the creditor of Noddin or by the Bank? The debt has 
not been paid. The creditor is in the same situation as before the 
fraudulent act of Noddin was committed. He has the same right of 
action against him as he had then. The debtor may be bankrupt and 
the claim against him of no value, but there has been no change in legal 
status as between the principals in the transaction, and it would be an 
ominous and dangerous rule to hold that a bank can give its treasurer 
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license to steal its own funds or those entrusted to it by other deposi- 
tors to pay his own debts. 

The great weight of authority supports the views here expressed. 

Upon the general proposition that the treasurer of a corporation 
cannot draw notes and checks of the Company, payable to himself, 
and signed by him as treasurer, and use them to pay his personal obli- 
gations, our own Court in Gilman v. F. O. Bailey Carriage Co., 125 
Me. 108, 131 A. 138, 139, held: 

“While the treasurer’s authority to sign the notes and checks in 
suit cannot be questioned, he presumptively had the right to negotiate 
them for corporate purposes only. 

“Even his authority, given by vote, to issue and indorse paper, gave 
him no right to use it to pay his individual debts.” 

In Langlois v. Gragnon, 123 La. 453, 49 So. 18, 19, 22 L. R. A., 
N. S., 414, the plaintiff loaned money to the cashier of a bank. When 
the loan became due, the parties agreed that the cashier should make 
a deposit in the bank to the credit of the plaintiff. Later, a check was 
drawn for part of the deposit, which check was paid. The position 
taken by the plaintiff was that the duty of making entries on the books 
of the bank was exclusively that of the cashier, and when informed by 
him that the deposit had been made to the credit of the plaintiff, the 
bank became liable therefor, and further honoring of checks drawn on 
the deposit constituted notice of the transaction, from which ratifica- 
tion is deducible. The Court disposed of these contentions thus: 

“We answer that the bank is not responsible. The effect of holding 
it to be responsible would be to permit the agent to pay his debt by 
saddling it on his principal. It stands to reason that such a thing 
cannot be legal. The principle of law which comes into play in such a 
case is the following: ‘In matters touching the agency, an agent can- 
not act so as to bind his principal, where he has an adverse interest 
in himself.? Story on Agency, No. 210. 

“As a corollary to that principle, where, from the circumstances of 
the particular business, the agent’s interest and that of his. principal 
are necessarily in opposition, as in the present case, third persons are 
charged with notice of such want of authority. 

“The notice which is thus imputed to Rev. Langlois cuts him off 
from invoking the rule that, whenever one of two innocent persons must 
suffer by the acts of a third, he who enables such third person to occa- 
sion the loss must sustain it. 

“In fact Rev. Langlois not only cannot claim to have been an inno- 
cent third person, but, by the statement of facts, does not show affirma- 
tively that he suffered a loss. He does not show that, but for the de- 
ception in question, he could have made his claim out of Pellerin. For 
all that appears, Pellerin may not have had a dollar to his name.” 
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This case is cited with approval as to principles concerning agency 
in American Realty Co. v. Amey, 121 Me. 545, 118 A. 475. 

Hier v. Miller, 68 Kan. 258, 75 P. 77, 63 L. R. A. 952, has been 
widely cited and may well be regarded as a leading authority. The 
position taken by the present plaintiff was vigorously and cogently 
advanced, but the holding of the Court is well summarized in the head- 
notes as follows: 

“The cashier of a bank organized under the laws of this state has 
no implied authority to pay his individual debt by entering the amount 
of it as a credit upon the pass-book of his creditor, who keeps an ac- 
count with the bank, and permitting the creditor to exhaust such ac- 
count by checks which are paid, the bank having received nothing of 
value in the transaction. 

“If the cashier of a bank, without actual authority so to do, 
undertakes to pay his individual debts in the manner stated, the bank 
may recover of his creditor the amount of money paid on checks drawn 
upon the faith of the unauthorized pass-book entries. 

“The fact that the cashier is personally interested in a transaction 
of the character described is sufficient to put his creditor upon inquiry 
as to the actual extent of the former’s power.” 

Again, In Cobe v. Coughlin Hardware Co., 83 Kan. 522, 112 P. 
115, 117, 31 L. R. A., N. S., 1126, the Court said: 

‘“‘Neither the cashier nor a stockholder of a bank can by any device 
or fraud give away its funds, nor can they use them'to pay their in- 
dividual debts to appellee or any one else. Appellee had overdrawn 
its account with the bank and was indebted to it. . . . The funds 
of the bank could not be diverted or appropriated to the individual 
debts of Devlin or the cashier by the mere agreement between Devlin 
and the appellee to enter a credit in its favor. The appellee had paid 
nothing to the bank, and the bank had received nothing to warrant 
such a credit.” 

It might be argued that the principles enunciated in the decisions 
establishing the rule that a bank officer cannot pay his personal obliga- 
tions with funds of the bank, without authority from the bank so to 
do, generally deal with facts which show that credit was given by the 
officer by means of a deposit slip, an entry in depositor’s passbook, 
or by a cashier’s check drawn on the bank, and that there should be 
an exception to the rule, where, as here, in some instances, he drew 
his own personal check, and therefore his creditor had a right to assume 
that he was paying his debt from his own funds on deposit in the bank. 

It is the opinion of the Court, that this does not affect the applica- 
bility of the general rule. In Columbus Bank v. Morgan, 198 Wis. 
476, 224 N. W. 707, '709, the same situation was discussed. There 
the cashier handed to his creditor his personal check for the balance 
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of his indebtedness to her, and she endorsed it and returned it for 
deposit, but there, as here, the cashier abstracted the check and the 
records of the bank did not disclose it. He used devices to make it 
appear that the assets of the bank were fully intact. 

In the above case the Court quoted copiously from Hier v. 
Miller, supra, and commented on this difference in facts, but adhered 
to the same rule, saying: 

“The result of the transaction was that the defendant received the 
moneys of the bank, which in equity and good conscience belonged to 
it, and for which it received no consideration.” 

So in Schwenker v. Parry, 204 Wis. 590, 236 N. W. 652, 656, 
the Court reaffirmed the principle enunciated in the Columbia Bank 
case, supra, in particular because its soundness was questioned, and 
concluded : 

“We hold, on grounds of sound public policy, that when a bank 
cashier delivers his personal check on his bank to a person for the 
purpose of paying his debt, such person takes the check at his peril 
and without recourse against the bank unless the cashier has funds 
on deposit with which to meet the check. Payment of the check, by 
the cashier, as an officer of the bank, should not be held to close the 
transaction.” 

For further authorities see Campbell v. Manufacturers’ Nat. Bank, 
67 N. J. L. 301, 51 A. 497, 91 Am. St. Rep. 438; 9 C. J. S., Banks 
and Banking, § 202, and cases there collated; Greer v. Farmer’s Nat. 
Bank, 174 Okl. 46, 51 P. 2d 792; State v. Thedford Bank, 114 Neb. 
534, 208 N. W. 627; '7 Am. Jur., Banks, §§ 226, 227. With particular 
regard to the rule admitting evidence contra to entries in bank books, 
reference is made to the decisions of our own Court in Northrop v. 
Hale, 72 Me. 275, and Augusta Sav. Bank v. Fogg, 83 Me. 374, 22 
A. 251. 

Counsel for the plaintiff appears to rely on Pemiscot County Bank 
v. Tower Grove Bank, 204 Mo. App. 441, 223 S. W. 115, as authority 
for the contention that checks drawn by cashier on his own bank in 
payment of personal debts do not carry notice to his creditor con- 
cerning his authority, but the Court there pointed out facts which 
took that particular case out of the rule relating to the issue of 
checks by a cashier in payment of his personal indebtedness, and cited 
its own decision, St. Charles Sav. Bank v. Edwards, 243 Mo. 553, 
147 S. W. 978, 982, as supporting such general rule, which it there 
speaks of as “rigorous and wholesome.” 

Specifically we hold in accordance with the well established rule, 
that the treasurer or cashier of a bank is only its agent, and his con- 
duct is governed by the general law of agency. Hence, the bank is 
bound, so long as he keeps within the scope of his authority, but is 
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not answerable if he acts beyond his authority or in his individual 
capacity. Home Sav. Bank v. Otterbach, 1385 Iowa 157, 112 N. W. 
769, 124 Am. St. Rep. 267, with cases cited in annotations; State 
v. Commercial Bank of Manchester, 6 Smedes & M., Miss., 218, 45 
Am. Dec. 280; American Realty Co. v. Amey, 121 Me. 545, at page 
556, 118 A. 475. 

Recurring to the contention of the plaintiffs that after they received 
notice that an audit of the Bank’s affairs had shown discrepancies and 
that the Bank could not allow any withdrawals of the sums now in 
question, yet some of the plaintiffs later received monthly statements 
which included them, and as to those plaintiffs, such statements thereby 
became accounts stated. The facts warrant no finding that liability 
for a definite sum had been agreed upon, the balance ascertained to 
be correct, and an express or implied promise given to make payments. 
These elements are necessary to support an account stated. Not- 
withstanding the receipt of monthly statements, it was always under- 
stood that the plaintiffs could not make withdrawals, that liability 
was disputed, and that the issue was to await judicial determination. 
Pride v. King, 133 Me. 378, 178 A. '716; Holmes v. Morse, 50 Me. 
102; 1 Am. Jur., Accounts and Accounting, §§ 31, 32; '7 Am. Jur’, 
Banks, §§ 461, 462. 

Neither is there merit in the claim on behalf of Vera Shedd that 
the Bank became liable to her because it did not deliver to her the 
deed which was deposited with her by Noddin as security and which 
she later returned to him, when he credited her savings account with 
the amount he had borrowed. There is no evidence of an assertion of 
right of retention of this deed by the Bank, and none of demand or 
request by the plaintiff for its delivery to her. The Bank was not 
a party to the transaction and apparently the plaintiff relied solely 
on her claim of right to recover from the Bank, and awaited its deter- 
mination. 

The entry in each of the cases must be Judgment for the defendant. 


F. D. I. C. Not Governed by State Statute Limiting 
Time for Bringing Action on Rejected Claim 
Under SDC 6.0610, 6.0611, a claim of the Federal Deposit 

Insurance Corporation filed in bank liquidation proceedings, 


for interest on aggregate amount of its payments to depositors 
from date of suspension of the bank, was not a claim governed 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 536-538. 





THE BANKING LAW JOURNAL 29 


by state statutes requiring a creditor to institute an action on 
his rejected claim in bank liquidation proceedings within three 
months after completed service of the notice of rejection. 

Under SDC 6.0627, and under Federal Deposit Insurance 
Corporation Act, Sec. 8(1) (7), 12 U.S. C. A. Sec. 264(1) (7), 
the F. D. I. C. upon making payment to the depositors of the 
suspended bank was subrogated to whatever right each respec- 
tive depositor possessed against the bank under state laws. 
This was decided in the case of In re Liquidation of Badger 
State Bank, Badger, S. D. Supreme Court of South Dakota, 
15 N. W. Rep. (2d) 744. 

The Badger State Bank suspended operations on August 
- 8, 1940. Thereafter, between August 15 and November 27, 
1940, the Federal Deposit Insurance Corporation satisfied the 
principal amount of the bank’s insured deposits. When it 
appeared that a surplus might remain in the hands of the 
Superintendent of Banks after paying the expenses of liquida- 
tion and the claims of creditors, the F. D. I. C. made claim as 
the subrogee, or assignee, of depositors for interest on the 
aggregate amount of its payment from the date of the suspen- 
sion of the bank. This claim was rejected by the Superinten- 
dent of Banks. The principal sum disbursed by the F. D. I. C. 
was paid pursuant to a stipulation that such payment might be 
received without prejudice to its claim for interest. There- 
upon the F. D. I. C. petitioned the circuit court of the domicile 
of the bank for an order requiring the superintendent to allow 
its claim for interest. After hearing, pursuant to notice to all 
persons interested in the liquidation, the court entered an order 
requiring the superintendent to pay interest at the rate of 
6% to the depositors on the amount of their respective deposits 
from the date of suspension to the date of payment by the 
F. D. I. C. and to pay like interest to the F. D. I. C.. on an 
amount equal to each respective deposit from the date of such 
payment by the F. D. I. C. to the date of the above described 
repayment by the superintendent of its aggregate outlay. 
From this order the Superintendent of Banks and the F. D. 
I. C. have prosecuted separate appeals. ‘The superintendent, 
on the one hand, by his principal assignments challenges the 
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propriety of the allowance of interest in any sum, and the 
F. D. I. C. on the other hand, asserts that it is entitled to 
interest on its aggregate payments from the date of the suspen- 
sion of the bank as the subrogee or assignee of the depositors. 
The two appeals have been presented and considered together 
and are disposed of by a single opinion. By motion and by an- 
swer to the petition, the superintendent questioned the jurisdic- 
tion of the court. The contention is that the sole remedy of the 
F. D. I. C. was to institute an action on its “rejected claim” 
within “three months after the completed service of notice of 
rejection” as provided by SDC 6.0611. 

It was held under SDC 6.0610, 6.0611, that the claim of 
the F. D. I. C. filed in the bank liquidation proceedings, for 
interest on aggregate amount of its payments to depositors 
from date of suspension of the bank, was not one governed by 
state statutes requiring a creditor to institute an action on his 
rejected claim in bank ligiuidating proceedings within three 
months after completed service of notice of rejection. The 
circuit court of county of bank’s domicile had jurisdiction of 
the parties and the subject matter, and it could in the exercise 
of sound discretion dispose of the issues summarily. In its 
opinion, the court said: . 

The enactment of SDC 6.0610 and 6.0611 was obviously motivated 
by a legislative purpose to expedite liquidation by compelling the 
prompt assertion of the claims of creditors. In re State Bank of 
Manchester, 49 S. D. 102, 206 N. W. 231. The claims of depositors 
through which the right of the F. D. I. C. arises were so filed and 
allowed. The right of such a common creditor to claim interest during 
the period of liquidation, according to the overwhelming weight of 
authority, would not accrue until it could be established that a surplus 
would remain in the hands of the liquidator after discharging the ex- 
penses of liquidation and satisfying the principal amount of the claims 
of creditors. 9 C. J. S., Banks and Banking, 1011, § 527; State ex rel. 
McConnell v. Park Bank & T. Co., 151 Tenn. 195, 268 S. W. 638, 
89 A. L. R. 457. If and when such a right should accrue, it would 
not arise as a claim peculiar to a particular creditor, but as a common 
incidental ‘right of all creditors. Because the assertion of such a 
claim before it could be determined whether a surplus would eventuate 
would be pointless, and would not tend to further the legislative pur- 
pose to which we have adverted, we are persuaded that the legislature 
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did not intend to subject such claims to the requirements of SDC 
6.0610 and 6.0611. See Jones et al v. Skinner, 159 Or. 325, 80 P. 
2d 60, and State ex rel. McConnell v. Park Bank & Trust Co., 151 
Tenn. 195, 268 S. W. 638, 39 A. L. R. 449. 

This jurisdiction is committed to the view that an insolvent bank 
in liquidation is in custodia legis, and that in liquidating such an 
institution the Superintendent of Banks acts under the supervision 
of the circuit court of the county of the bank’s domicile. That the 
circuit court had jurisdiction of the parties and the subject matter, 
and could in the exercise of a sound discretion dispose of the issue 
summarily, we do not doubt. Hanson v. Sogn, 50 S. D. 44, 208 N. W. 
228; In re Citizens’ State Bank of Newark, 52 S. D. 466, 218 N. W. 
630; Engelcke v. Farmers’ State Bank, 61 S. D. 92, 246 N. W. 288; 
and Roundup School District No. 11 of Mellette County v. Agricul- 
tural Credit Corporation et al, 66 S. D. 186, 280 N. W. 659. 

To reach the ultimate question presented by the superintendent 
under his principal contention, we develop additional facts, set forth 
underlying statutory provisions, and state conceded interpretations. 

The bank in question is a state non-member bank as that term 
is defined by Federal Deposit Insurance Corporation Act. That Act 
provides, 12 U. S. C. A. § 264 (1) (7): 

“In the case of a closed national bank or District bank, the Cor- 
poration, upon the payment of any depositor as provided in para- 
graph (6) of this subsection, shall be subrogated to all rights of the 
depositor against the closed bank to the extent of such payment. In 
the case of any other closed insured bank, the Corporation shall not 
make any payment to any depositor until the right of the Corpora- 
tion to be subrogated to the rights of such depositor on the same 
basis as provided in the case of a closed national bank under this 
section shall have been recognized either by express provision of State 
law, by allowance of claims by the authority having supervision of 
such bank, by assignment of claims by depositors, or by any other 
effective method. . . . Provided further, That the rights of de- 
positors and other creditors of any State Bank shall be determined 
in accordance with the applicable provisions of State law.” 

By SDC 6.0627 it is provided: 

“Whenever the Federal Deposit Insurance Corporation shall pay, 
or make available for payment, the insured deposit liabilities of a 
closed state bank, said Corporation shall be and become subrogated 
by operation of law to all rights against such closed banking institution 
of each owner of a claim for deposit to the extent now or hereafter 
necessary to enable said Federal Deposit Insurance Corporation, under 
federal law, to make insurance payments available to depositors of 
closed insured banks.” 
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The deposits here involved were of amounts of less than $5,000. 
As each depositor was paid the principal amount of his allowed claim 
by the F. D. I. C., he executed and delivered to it an assignment in 
writing reading in part as follows: 

“For the purpose of subrogating the Federal Deposit Insurance 
Corporation to all of claimant’s rights against said closed insured 
bank, arising out of the Insured Deposit in the amount shown above, 
to the extent of the amount paid the receipt thereof (sic) is hereby 
acknowledged, claimant hereby assigns, transfers and sets over unto 
said Corporation all claims against said closed insured bank and its 
stockholders arising out of said insured deposit, together with all 
evidences of such indebtedness held by claimant.” 

Endorsed on these assignments appears: “Accepted by or on 
behalf of the Receiver: Erling Haugo, Superintendent of Banks.” 

Under the plain provisions of these statutes, and of the assign- 
ments, the F. D. I. C., upon making payment to the several depositors, 
became subrogated to whatever rights each respective depositor pos- 
sessed against the bank under the laws of South Dakota. Federal 
Deposit Ins. Corporation v. Citizens State Bank of Niangua, 8 Cir. 
130 F. 2d 102; Wilhoit, Director of Banking, v. Federal Deposit Ins. 
Corp., 6 Cir., 142 F. 2d ; Federal Deposit Ins. Corporation v. 
Wilhoit et al, 297 Ky. 339, 180 S. W. 2d 72; Bates v. Farmers Savings 
Bank of Ankeny, 231 Iowa 1151, 3 N. W. 2d 517; In re Oconto State 
Bank, 241 Wis. 369, 6 N. W. 2d 353, on rehearing, 241 Wis. 369, 7 
N. W. 2d 602. 

The superintendent concedes the pro tanto right of the F. D. I. C. 
of subrogation to the rights of the depositor against the bank, but 
asserts as the principal ground for reversal that the depositors of 
this bank were without right to claim interest for the period of liquida- 
tion from the described surplus funds, and hence the F. D. I. C. is 
subrogated to no such right. In brief the argument is that under the 
authorities the allowance of interest in such a case is by way of damages 
for breach of contract, but that no such allowance can be made here 
because the contracts between the bank and its depositors were not 
breached. It is said that the changes wrought by the cited statutes 
and the insurance of the deposits by the F. D. I. C. operated to change 
the terms of the contracts between the bank and its depositors. The 
superintendent points to the provisions of 12 U. S. C. A. §264(1) (6) 
requiring the F. D. I. C. to make payment as soon as possible; asserts 
that this provision enters into the contract of deposit; that the de- 
positor has agreed to accept payment from the F. D. I. C. of the 
amount of his deposit “as soon as possible” in case of insolvency of 
the bank; that he has so been paid without the delay incident to 


Not released by court at date of publication. 
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liquidation ; and that hence his deposit contract has not been breached 
and no damage has been suffered. 

The fallacy in this argument, we think, rests in the assumption 
that these statutes deal with the underlying contracts of deposit. We 
perceive no such legislative intention. It seems obvious that the 
statutes leave the contractual relationships between the bank and its 
depositors untouched, and but invest the depositor with a separate 
and additional right against an insurer or indemnitor, the F. D. I. C., 
while providing, in turn, for the protection of that indemnitor through 
an express provision for its subrogation to all of the rights of the 
depositor under the contract of deposit. It is this express statutory 
provision for subrogation which keeps all of the claims of the depositors 
alive for the benefit of the F. D. I. C. notwithstanding the depositors 
have in fact been paid. To hold that payment by the F. D. I. C. 
operated to extinguish the interest bearing quality of the underlying 
claims as between the bank and the indemnitor would tend to defeat 
one of the obvious purposes of the legislature. We are pursuaded that 
the contention is untenable. 


In measuring the asserted rights of subrogation of the F. D. I. C., 
we are confronted with two questions of first impression in this state, 
viz.: (1) When the liquidation of a suspended bank produces a sum 
in excess of the principal amount of the claims of creditors and the 
expenses of liquidation, are the depositors entitled to interest on their 
deposits during the period of liquidation? and (2) if an affirmative 
answer must be made to the foregoing question, to what rate of interest 
are they entitled? 


In treating with the subject of the right of creditors of an in- 
solvent bank during the period of liquidation in 7 Am. Jur. 536, § 744, 
it is stated: 

“ the general rule is that interest on general claims against 
an insolvent bank will not be computed for the period after the bank 
passes into the hands of a receiver or liquidator where the assets of 
the bank are not sufficient to pay the principal of all the debts. If, 
however, the assets of the insolvent bank do in fact turn out to be 
sufficient to meet all demands and leave a surplus over, interest on 
all claims will, in the absence of statutory prohibitions, be allowed 
out of the surplus to the creditors for the period during which the 
insolvent bank has been in the hands of the receiver or liquidator.” 

This is but a statement of the general rule applicable to the 
liquidation of all insolvents. 32 C. J. 884, § 178. It is supported 
by a wealth of authority. The cases are collected in the annotations 
in 39 A. L. R. 457 and 44 A. L. R. 1170. 


Two quotations will reflect the reasoning of the courts. 
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In American Iron & Steel Mfg. Co. v. Seaboard Air Line Ry. et al, 
233 U. S. 261, 34S. Ct. 502, 504, 58 L. Ed. 949, it is written: 

“And itistrue . . . that asa general rule, after property of an 
insolvent is in custodia legis interest thereafter accruing is not allowed 
on debts payable out of the fund realized by a sale of the property. 
But that is not because the claims had lost their interest-bearing quality 
during that period, but is a necessary and enforced rule of distribution, 
due to the fact that in case of receiverships the assets are generally 
insufficient to pay debts in full. If all claims were of equal dignity and 
all bore the same rate of interest, from the date of the receivership to 
the date of final distribution, it would be immaterial whether the divi- 
dend was calculated on the basis of the principal alone or of principal 
and interest combined. But some of the debts might carry a high rate 
and some a low rate, and hence inequality would result in the payment 
of interest which accrued during the delay incident to collecting and 
distributing the funds. As this delay was the act of the law, no one 
should thereby gain an advantage or suffer a loss. For that and like 
reasons, in case funds are not sufficient to pay claims of equal dignity, 
the distribution is made only on the basis of the principal of the debt. 
But that rule did not prevent the running of interest during the receiver- 
ship; and if, as a result of good fortune or good management, the 
estate proved sufficient to discharge the claims in full, interest as well 
as principal should be paid.” 

The accepted reason for the allowance of interest on the claim of 

a demand depositor in the circumstances under consideration is well 
expressed by the writer in Ex parte Stockman, 70 S. C. 31, 48 S. E. 
736, 106 Am. St. Rep. 741, as follows: 
_ ©The debt of the bank to a general depositor is payable on demand, 
the demand being usually in the form of a check. In the absence of 
express agreement, there is no interest on deposit accounts until de- 
mand and refusal. When, however, a bank permanently closes its 
doors—suspends payment—it expresses its inability and its refusal to 
pay depositors’ checks. This is the recognized business method of 
indicating the futility of actually presenting the check or making 
demand in any other way for payment. When the bank thus expresses 
its refusal to pay any depositor, it would be useless to require each 
depositor to have the refusal repeated to him. The depositor is there- 
fore entitled to interest from the date of suspension as damages for 
breach of the contract to pay his checks on presentation.” 

The statutes of South Dakota neither prohibit the allowance of 
interest in.such circumstances nor do they by special provision direct 
such an allowance. It is provided by SDC 6.0630 that the superin- 
tendent shall pay all claims in full before recognizing the right of 
stockholders of a bank to resume control of its property. See Greva 
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et al v. Rainey, 2 Cal. 2d 338, 41 P. 2d 828. And statutes of general: 
application provide for the allowance of interest as the measure of 
damages for the withholding of money. SDC 37.1802 and 38.0103. 
We are convinced by reason and authority that the depositors of the 
bank in question had a rightful claim to interest on the amounts of 
their deposits from the described surplus funds during the period of 
liquidation and so hold. 

The difficulty in resolving the issue as to the rate of interest arises 
from the fact that the depositors were not all of a kind. The right of 
the demand depositor to interest at the rate of 6% is clear for the 
reason that his contract of deposit did not provide for interest and 
hence the measure of his damage for breach of that contract arises 
under the statutes. SDC 38.0103, 38.0108, and 37.1802. The per- 
plexing question arises in connection with the time and savings deposits 
bearing contractual rates. In support of the order of the trial court 
which applied the statutory rate to all deposits during the period of 
liquidation, the F. D. I. C. presents two theories, ‘exemplified by the 
authorities collected in State ex rel. McConnell v. Park Bank & T. Co., 
151 Tenn. 195, 268 S. W. 638, 39 A. L. R. 457, supra. These points 
of view must receive separate consideration. 

The first theory of the F. D. I. C. is stated in the much quoted 
language of the National Bank of Commonwealth of New York City 
v. Mechanics’ Nat. Bank of Trenton, N. J., 94 U. S. 437, 438, 24 

L. Ed. 176 at page 178, as follows: 

“The fiftieth section of the National Banking Act, 13 Stat. 113, 
requires the comptroller of the currency to apply the moneys paid over 
to him by the receiver ‘on all such claims as may have been proved to 
his satisfaction, or adjudicated in a court of competent jurisdiction.’ 
The act is silent as to interest upon the claims before or after proof 
or judgment. Can it be doubted that a judgment, if taken, would 
include interest down to the time of its rendition? 

“If these claims have been put in judgment, whether in a court 
of the United States or in a state court of that State, the result as 
to interest upon the judgment would have been the same. It was 
unnecessary to reduce them to judgment, because they were proved to 
the satisfaction of the comptroller. After they were so proved, they 
were of the same efficacy as judgments, and occupied. the same legal 
ground. Hence, they are within the equity, if not the letter, of these 
statutes, and bear interest as judgments would have done. . . .” 

See State ex rel. McConnell v. Park Bank & Trust Co. et al, 151 
Tenn. 195, 268 S. W. 638, 39 A. L. R. 449. 

It is not clear to us that this principal case involved deposits 
bearing contractual rates, nor that the controlling state statutes were 
similar to those of this state. Our statutes provide: “Any legal rate 





36 THE BANKING LAW JOURNAL 


of interest, stipulated by a contract, remains chargeable after a breach 
thereof, as before, until the contract is superseded by a verdict or 
other new obligation.” SDC 38.0106; Hovey v. Edmison et al, 3 Dak. 
449, 22 N. W. 594. Unless it can be soundly said that the allowance 
of a claim-by the superintendent creates a new obligation.which super- 
sedes the contract of the parties, the contracts of the time and savings 
depositors measure their rights to interest. The statute SDC 6.0611 
fails to reveal a legislative intention to alter the substantive rights 
of creditors. We concur in the views expressed by the Minnesota court 
in American Surety Co. of New York v. Peyton, 186 Minn. 588, 244 
N. W. 74, 75, as follows: 

“It is suggested that the legal rate of 6 per cent. vonenan 7036, 
Mason’s Minn. St. 1927) should apply after the allowance of the 
claim by defendant as statutory liquidator. That we cannot do, 
because, under our statute, section 7689, Mason’s Minn. St. 1927, 
providing for the liquidation of the state banks by the commissioner 
of banks and fixink the procedure to be followed, there is nothing in 
the way of a judgment of the court or an order amounting to a judg- 
ment of such a nature as to put an end to the liability on the contract 
and substitute therefor an obligation by judgment. It is not the court 
that allows the claims, but, rather and only, the commissioner of banks. 
‘Upon the expiration of the time fixed for the presentation of claims,’ 
he makes a list of those presented, ‘including and specifying such claims 
as have been rejected by him.’ ‘Then, in the absence of a contest over 
either rejected or allowed claims, he proceeds to pay dividends to the 
extent permitted by the available funds. In cases of doubt or con- 
flicting claims, ‘he may require an order of the district court authoriz- 
ing and directing the payment of such claims.” We need not now con- 
sider whether such an order, if procured, amounts to a judgment which 
merges the original contract debt and so takes the legal rather than 
the contract rate of interest. In this case there has been no such 
order. At least there was none until the judgment from which this 
appeal was taken. So we must hold that, inasmuch as the only 
obligation there was up to the entry of that judgment was of contract, 
the contract rate of interest applied to the exclusion of the legal rate. 
This follows, we think, because claims filed with the receiver do not 
lose their interest bearing quality during the receivership. Where all 
are of equal rank and interest is not allowed, the result is put upon 
the ‘necessary and enforced rule of distribution, due to the fact that in 
case of receiverships the assets are generally insufficient to pay debts 
in full.” American Iron & Steel Mfg. Co. v. Seaboard Air Line Ry., 
233 U. S. 261, 34S. Ct. 502, 504,, 58 L. Ed. 949. It was there pointed 
out that the general rule (already shown not to apply as against 
interest on preferred claims) did not prevent the running of interest 
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during the receivership; and if, as a result of good fortune or good 
management, the estate proved sufficient to discharge the claims in 
full, interest (obviously at the contract rate) should be paid.” 

We have concluded that the second theory advanced by the F. D. 
I. C. on this phase of the case is equally unpersuasive. It is stated in 
the language of the leading case of People v Merchants’ Trust Co., 
187 N. Y. 293, 79 N. E. 1004, at page 1006, as follows: 

“After the receiver had taken possession of the assets of the com- 
pany under such appointment, . . . the corporation became power- 
less to carry out its contracts with the depositors to repay their money 
to them upon demand. The depositors thereby had their right of 
withdrawal and payment taken from them. The company, owing to 
its inability to pay, became chargeable with a breach of its contracts, 
thus terminating its right under the existing contracts and investing 
its depositors with all the rights given by law to persons whose con- 
tracts have been broken. To continue the interest at the contract 
rate would be manifestly unjust to the creditors, for the rates allowed 
under the contracts varied, as we have seen, from 2 to 4 per cent., and 
it would, therefore, favor one class at the expense of the other. We 
think, therefore, that when the contracts with creditors were broken 
by the defendant becoming insolvent and the appointment of a receiver, 


so that it was unable to perform its agreement, the legal rate of 
interest became the rate to which all the creditors were thereafter 
entitled, and it should be paid by the receivers if the assets are 
sufficient.” 


And see Federal Deposit Ins. Corporation v. Falk et al, 245 Wis. 
245, 14 N. W. 2d 3. 

In the monograph entitled “Effect of Insolvency Proceedings on 
Creditor’s Right to Interest” appearing in 32 Mich. Law Review, 
Judge Fred T. Hanson deals with this theory at page 1082: 

“On the other hand, when the surplus is sufficient to pay in full 
the interest due to all the creditors, a difference in the rates provided 
by their contracts is not productive of any unjust inequality between 
them. The rights of one are in no way affected by the amount received 
by another. An amount equal to the principal is paid to each. Even 
where the surplus will not pay all the interest in full, no unjust in- 
equality results from dividing it on the basis of different contract 
rates. The balance remaining due is proportioned to the compensa- 
tion that each should receive for the use of his money. There is no 
injustice in computing the proportion of compensation to be received 
by each creditor on the basis of the rate of compensation for which he 
contracted. This is an entirely different matter than decreasing the 
proportion of principal to be received by one creditor by adding in- 
terest at a higher rate in computing the dividend of another.” 
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And see Stein v. Delano et al, 3 Cir., 121 F. 2d 975, at page 978. 

Those who come into equity seeking distribution of an insolvent 
estate among its creditors invoke the ancient principle that “equality 
is equity.” Pomeroy’s Equity Jurisprudence, 5th Ed., § 410. We 
entertain the view, however, that this principle will not support a 
creditor in claiming more than is due under his contract. The order 
below allows a higher rate of interest than is provided by the time 
and savings contracts to which the F. D. I. C. is subrogated and in 
that respect it is erroneous. 

The challenged order allows interest to the F. D. I. C on its re- 
spective payments to depositors from the date of such payments. 
Premised upon the comprehensive terms of the controlling statutes 
quoted supra, the sweeping phrases of the assignments, and authorities 
which hold that it is entitled to interest from the described surplus 
from the date of the bank’s suspension, the F. D. I. C. asserts that 
interest should be computed from that date. The contention gains 
support from Bates v. Farmers Savings Bank of Ankeny, 231 Iowa 
1151, 3 N. W. 2d 517, and Federal Deposit Ins. Corporation v. Falk 
et al, 245 Wis. 245, 14 N. W. 2d 3. We are in substantial agreement 
with the trial court. 

Although the statutes speak in comprehensive terms of “all rights 
of the depositor,” the revealed object of the legislation is but to re- 
imburse the F. D. I. C. for its payments to depositors. Subrogation 
to the rights of the depositors is but the scheme adopted to accom- 
plish that purpose. We fail to perceive a legislative purpose to en- 
rich the F. D. I. C. When that institution regains its outlay with 
interest at the statutory rate from the dates of .its respective pay- 
ments it has been made whole, and we entertain the view that the 
statutes invest it with no greater right. Implicit in the words of the 
court in Federal Deposit Ins. Corporation v. Citizens State Bank 
of Niangua, 8 Cir., 130 F. 2d 102, at No. 6 page 104, in its footnote 
is an indication that the corporation is entitled to interest “for the 
period that its funds were outstanding.” 

The F. D. I. C. and the cited authorities place special emphasis 
upon its status as an assignee of “all claims against said closed insured 
bank.” It seems obvious to us that the rights of the F. D. I. C. in 
its capacity as an assignee are neither greater nor different in this 
particular respect than its rights as a statutory or equitable subrogee. 
The parties to the assignment have used words too clear to require 
interpretation. The assignment recites the intention of the parties in 
the following words: “For the purpose of subrogating.” Manifestly, 
the parties but sought to re-enforce the statutory status of the F. D. 
I. C. asa subrogee. See City of New Orleans v. Whitney, Adm’r, 138 
U. S. 595, 11 S. Ct. 428, 34 L. Ed. 1102. The assignments as well 
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as the statutes contemplate no more than the reimbursement of the’ 
F. D. 1. C. 

We hold that within the limits of the right to interest of each re- 
spective depositor to which the F. D. I. C. made payment, it is entitled 
to interest at six per cent, while its funds were outstanding. 

The superintendent challenges that portion of the order which 
awards interest to the depositors from the date of the suspension of the 
bank until they were paid the principal amount of their claims. We 
have indicated that the statute, SDC 6.0627, contemplates the preser- 
vation of all the rights of the depositors for the benefit of the F. D. I. C. 
This further contention requires us to determine whether, after re- 
ceiving payment from the F. D. I. C., the depositors retained rights 
they can enforce after it has been reimbursed. 


The argument is that the acceptance of the principal waived the 
depositor’s claim for interest. We think the challenge to the order is 
justified in so far as it relates to the allowance to demand depositors. 
Again, however, the issue is complicated by the fact that the deposits 
are diverse in character. 

The applicable, well-settled principles have been thus expressed: 
“As a general rule, if interest is due by the terms of the contract, the 
payment of the principal is no bar to subsequent recovery, but if it is 
not due by the terms of the contract, the payment of the principal sum 
is a bar to the recovery.” 30 Am. Jur. 14, § 12; 100 A. L. R. 96. 
Clearly the interest which became due to demand depositors upon 
breach of contract to pay on demand was by way of damages. Being 
a mere incident of the principal, the right to interest was extinguished 
by payment of the principal. Stewart v. Barnes, 153 U. S. 456, 14 
S. Ct. 849, 88 L. Ed. '781. 

We have not overlooked such cases as State ex rel. McConnell v. 
Park Bank & Trust Co. et al, 151 Tenn. 195, 268 S. W. 638, 39 A. L. R. 
449, supra, which hold the foregoing principles inapplicable where a 
creditor has accepted dividends equal to the face of his claim during 
insolvency proceedings. We do not think the rule there announced 
should control in the circumstances at bar. The acceptance of pay- 
ment of the principal as such from a third party insurer, as was done 
in the case at bar, is, in our opinion, quite different from the acceptance 
of dividends from time to time in the equal distribution of an undeter- 
mined fund among creditors. - 


As indicated by the foregoing statement of the controlling rule, a 
contrary conclusion is impelled as to the time and savings depositors. 
Their contracts provided for interest; the record does not reveal an 
accord and satisfaction of all of their claims; and hence, their interest 
claims were not extinguished. Whether the whole of their interest 
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claims will be consumed in providing reimbursement to the F. D. I. C. is 
not revealed by the record, and is not determined. 

A further contention of the superintendent remains for considera- 
tion. The petition alleges that the allowed claims include a claim of 
the Reconstruction Finance Corporation in the principal sum of $5,500 
due on debentures of the bank. It asked that the claim of the F. D. I. C. 
for interest. be paid before distribution is made to holders of debentures 
or to the bank’s stockholders. This petition and order to show cause 
were served upon the Reconstruction Finance Corporation. That in- 
stitution failed to appear and contest the petition. The trial below 
was limited to the issues we have heretofore considered and the briefs 
on appeal confined themselves to those issues and certain other points 
deemed not to merit discussion. At oral argument the superintendent 
sought permission to file an additional assignment of error, and now 
contends that the debentures constitute debts and must be paid in full 
before any interest is allowed to the F. D. I. C. The debentures in 
question are not in the record. Assuming that the superintendent ac- 
curately reflects their terms, his contention finds support in Federal 
Deposit Ins. Corporation v. Department of Financial Institutions, 113 
Ind. App. 14, 44.N. E. 2d 992. 

The argument of the superintendent recognizes the general prin- 
ciple that appellate review is limited to the theories presented below, 
but contends for an exception to that rule justifying the consideration 
of questions first raised on appeal affecting fundamental rights of the 
parties. 4&C. J. S., Appeal and Error, § 242, p. 485, and Id., §1239, 
p. 1734. Conceding our power to consider fundamental questions first 
raised on appeal, we nevertheless have concluded, in view of the default 
of the Reconstruction Finance Corporation and the factual uncer- 
tainties with which we are confronted by the state of the record, that 
the instant circumstances do not furnish an occasion for the exercise 
of that power. 

The cause is remanded with directions to harmonize the order of 
the learned trial court with this opinion and as so modified the order 
is affirmed but without costs in this court. 


POLLEY, ROBERTS, and RUDOLPH, JJ., concur. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Action Against Drawer of Draft Must Be Prosecuted 
by Joint Payees 


Trade Bank & Trust Co. et al v. Equitable Fire and Marine Ins. Co., City 
Court of New York, 50 N. Y. Supp. (2d) 892 


Where a bank draft names two persons as payees, and the drawer 
subsequently stops payment on said draft, in an action against drawer 
each of the two payees of bank draft is a necessary party to said 
action. Without one of the designated payees appearing in some 
capacity, the other payee could not have its interest in said draft 
properly determined. The payee refusing to co-operate with payee 
bringing action may be made a party defendant in a new action 
after dismissal of original action. Sec. 194 Civil Practice Act. 
Motion to dismiss complaint granted without prejudice. 


Action by the Trade Bank & Trust Company and another against the 
Equitable Fire & Marine Insurance Company for the amount of a bank 
draft on which defendant stopped payment. On a motion to dismiss 
the complaint. 

Motion granted without prejudice. 

Gettinger & Gettinger, of New York City, for plaintiffs. 

Max J. Gwertzman, of New York City, for defendant. 


MecCULLEN, J.—At the opening of the trial counsel for the plaintiff 
David Pasternac, who is also counsel for the plaintiff Trade Bank, 
explained that he had been unable to locate his client, Pasternac, and 
could not get any co-operation from him in his cause of action. For 
that reason he moved that he be released from the case. The name of 
the plaintiff Pasternac was called by the Clerk of the Court and no 
response being heard, a default was noted and the motion to relieve 
counsel was granted. The trial proceeded with the Trade Bank and 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 832. 
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Trust Company as plaintiff against the defendant. Various motions 
were made during the trial on which decision was reserved. One of 
such motions was by counsel for the plaintiff Trade Bank to discontinue 
as to plaintiff Pasternac. 

An examination of plaintiff’s Exhibit No. 5 in evidence, which is 
the bank draft made payable at the Hartford National Bank and Trust 
Company, Hartford, Connecticut, by the defendant and on which 
payment was stopped, shows that it is.made payable to the order of 
David Pasternac and Trade Bank and Trust Company. Without the 
plaintiff Pasternac appearing in some capacity, it would seem the plain- 
tiff Trade Bank could not have its interest in such an instrument prop- 
erly determined. It is elemental law, if two men own a horse, one of 
them cannot sue for the horse and recover it. His companion is a 
necessary party. In the case at bar, there was no splitting whatever of 
the joint interest of Pasternac and Trade Bank. There was no equitable 
assignment such as occurred in Burns v. Lopez, 256 N. Y. 123, 175 
N, E. 537, or anything of that sort. We are faced with a clear case of 
one litigant seeking to recover something which belongs to two interests 
jointly, and no one has adduced any evidence whatever before the Court 
to clearly show just what the interest of Trade Bank is, as compared 
with the interest of Pasternac. On that vital issue there seems to be a 
complete failure of proof. 

In Hopkins v. Lane, 87 N. Y. 501, at page 502, Earl, J., stated: 

‘*This action was brought to recover on a promissory note given in 
part payment of cheese sold by the plaintiffs to the defendant Daniel W. 
Lane and to Darius W. Benjamin and Quincy Matthewson. The cheese 
was delivered and each of the purchasers gave a note for his share of 
the purchase-money. This note was given by Daniel W. for his share, 
and was signed by Victory L. Lane as surety for him. The defendants 
in their answer set yp a counter-claim for breach of warranty and fraud 
in the sale of the cheese. One of the grounds upon which the defendants 
were defeated as to the alleged counter-claim at the trial was that they 
could not avail themselves of it, as it belonged to the three purchasers 
jointly. The answer alleged that the sale of the cheese was to the three 
as joint purchasers, and that allegation was sustained by the proof. 
There was no proof showing that there was a separate contract with 
each purchaser or a separate warranty to, or fraud perpetrated upon, 
each purchaser. For the convenience of the purchasers, and with the 
consent of the sellers, the cheese was paid for by the separate notes 
properly secured of the purchasers, and after the notes were thus given 
there remained no joint obligation to pay for the cheese, simply because 
it had been paid for. Payment in this mode, however, did not affect 
the contract of purchase or the relation between the parties growing out 
of the joint purchase. Any claim, therefore, for damages, growing out 
of the breach of warranty or the fraud, belonged to the three purchasers 
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jointly and could not be used by one of them as a counter-claim. One 
of them could not have separately sued the plaintiffs to recover such 
damages, and hence one of them separately cannot set up such damages 
as a counter-claim under section 150 of the Code of Procedure. As 
there was no defense to this note, except by way of counter-claim, 
Daniel W. Lane was obliged to pay it, and the claim for damages on 
account of the breach of warranty and the fraud could be enforced only 
by an action in the name of all the purchasers against the sellers. If, 
however, any one of the purchasers refused to join as plaintiff in such 
an action, he could be made a defendant.”’ 

The motion to dismiss the complaint is granted without prejudice. 
It is suggested that if plaintiff Pasternac will not co-operate with plain- 
tiff Trade Bank, he may be made a party defendant in a new action. 
Sec. 194, Civil Practice Act. 


Person Signing Name on Back of Note Containing 
Guarantee Provision Not a Surety 


Galloway v. Barnesville Loan, Inc., Court of Appeals of Ohio, 57 
N. E. Rep. (2d) 337 


A surety is distinguished from a guarantor in that the former 
joins in the same promise as his principal and is primarily liable, 
while the latter makes a separate, individual promise and is only 
secondarily liable. Where a person places his name on the back 
of a confession of judgment (cognovit) note directly under printed 
provisions on said note stating that undersigned indorsers guaranteed 
payment of note and waived presentment, protest and notice of 
protest of non-payment of note; it is held that such person becomes 
an indorser and guarantor on the note, and does not have the status 
of a surety thereon within the meaning of the term — in the 
statutes. 


The statutory provision that a person bound as surety in a written 
instrument, if a right of action accrued thereon, may require his 
creditor, by written notice, to start suit on said instrument against 
the principal debtor immediately and prescribing forfeiture of the 
ereditor’s rights on failure to so proceed, is held to be applicable to 
and deal with sureties only. 


J. H, Chaney, of Barnesville, and Gordon D. Kinder, of Cleveland, 
for appellant. 


W..O. Chappell, of Barnesville, for appellee. 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 683. 
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CARTER, P. J.—A reading of the record discloses that E. B. 
Galloway, appellant, sold a garage to M. W. Henry and Edward Walton, 
the purchase price to be $2,500 cash. The money apparently was to be 
raised by the purchasers securing a loan from appellee, Barnesville 
Loan, Inc. A cognovit note was prepared by the loan company and was 
signed by the purchasers (Henry and Walton) and by Walton’s wife. 
The loan company refused the loan unless Galloway would place his 
name on the note, which he agreed to do, and he signed his name upon 
the back of the note under the following printed provisions thereon: 


‘For value received, the undersigned endorsers hereby guarantee 
the payment of this note when due or any time thereafter, and severally 
waive presentment, protest and notice of protest of non-payment of this 
note and do hereby jointly and severally authorize and empower any 
attorney-at-law of any court of record, to appear for us and in our name 
confess judgment before any court of competent jurisdiction in the State 
of Ohio, or elsewhere, for the amount of the within note with interest 
and costs with release of errors, waiving right of appeal.’’ 


The proceeds of: the note were credited to an indebtedness due the 
loan company by Galloway. The note bore date of May 31, 1939, due 
six months after date. 


The record discloses payments made thereon, however, leaving a 
balance of $2,487 due as on the date of taking judgment thereon, to 
wit February 16, 1942. 


In addition to the power of attorney found on the back of the note 
as indicated above there was also a power of attorney to confess judg- 
ment on the face thereof. 


The note not having been paid in accordance with its terms, Robert 
Lewis, president of the Barnesville Loan, Inc., wrote the following 
letter to Galloway, appellant: 


‘“‘May 2, 1941. 
‘‘Mr. E. B. Galloway 

*‘Arch St. 

‘*Barnesville 

‘“Ohio 
‘Dear Mr. Galloway: 

‘*Please be advised that it will be necessary for you to settle the note 
of M. W. and Helene Henry upon which you are co-signer for the garage 
in Flushing immediately. We would also like for your floor plan account 
to be settled up. 

“‘Tf you will call at this office, the writer will talk to you with 
reference to the above. 

‘*Yours very truly, 
‘Robert Lewis, President.’’ 


In answer to this letter Galloway wrote to Mr. Lewis as follows: 

















THE BANKING LAW JOURNAL 45 


‘“Barnesville Garage- 
‘*Barnesville, Ohio 
“Mr, Robert Lewis “May 5th 1941 
‘‘Barnesville, Ohio 
‘‘Dear Sir: 

‘‘In reply to your request for settlement of a note upon which you 
say I am co-signer, will advise that I am in position of surety only on 
a note. 

‘*T request that you bring suit on the principals on note and let them 
be first exhausted. 

‘‘Regarding my floor plan account. I will take care of that in the 
near future. 

‘‘T am at a loss to know what it is that I have done to cause such a 
request without any knowledge whatever, surely you have not got scared 
about my notes, the balance on which is but $800 and I can assure you 
that I have $8,000 worth of new cars now. 


‘‘Yours very truly, 
‘*K. B. Galloway’’ 


On February 16, 1942, judgment by confession was rendered in the 
Common Pleas Court of Belmont county in favor of the loan company. 

On February 27, 1942, Galloway filed his petition in the Common 
Pleas Court of Belmont county praying for vacation of the judgment. 
This action was taken during the term at which the judgment was 
rendered. 

The grounds set up in the petition for vacation were as follows: 
That the judgment was taken for a much larger sum than was due the 
defendant (appellee), that at the time the judgment was rendered the 
plaintiff (appellant) was not indebted to the Barnesville Loan, Inc., in 
any way whatever; that Galloway was surety only on the note; that the 
loan company had from time to time extended the time of payment of 
the note without the knowledge or consent of Galloway; that after the 
note had become due, plaintiff demanded in writing that the Barnesville 
Loan, Ine., bring suit thereon forthwith; and that the loan company 
did not commence action thereon until the sixteenth day of February, 
1942, the notice having been given on the fifth day of May, 1941. The 
prayer was that the judgment be vacated and set aside and that Gallo- 
way be allowed to file his answer setting forth his defense thereto. 

The ground alleged that the amount for which judgment was ren- 
dered was much larger than that due is not urged in the brief of counsel 
for appellant. Neither was the claimed extension of time to the makers 
of the note without consent of Galloway urged in the brief of appellant. 
Galloway does allege and urge that he was surety on the note, and the 
principal matters urged in the brief and argument were that Galloway 
was surety on the note, that the loan company, having been requested by 
Galloway to bring suit, failed within a reasonable time thereafter to do 
so, and that by reason thereof Galloway was released thereunder by 
reason of the provisions of Section 12191, General Code, which provides: 
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‘A person bound as surety in a written instrument for the payment 
of money or other valuable thing, if a right of action accrued thereon, 
may require his creditor, by notice in writing, to commence an action 
on such instrument forthwith, against the principal debtor. Unless the 
creditor commences such action within a reasonable time thereafter and 
proceeds with due diligence, in the ordinary course of law, to recover 
judgment against the principal debtor for the money or other valuable 
thing due thereby, and to make by execution the amount thereof, the 
creditor, or the assignee of such instrument, so failing to comply with 
the requisition of such surety, thereby shall forfeit the right which he 
ere would have to demand and receive of him the amount due 
thereon. 


Is Galloway a surety on the note? We think not, and if not then 
he is not in position to claim the benefit of Section 12191, General Code, 
as this section deals with sureties only. 

Above the name of Galloway is found in part the following: 


“‘For value received, the undersigned endorsers hereby guarantee 
the payment of this note when due or any time thereafter, and severally 
waive presentment, protest and notice of protest of non-payment of this 
note.’ 


We believe that these provisions on the back of the note fix the status 
of Galloway as not only an endorser but guarantor as well. 

Section 8168, General Code, provides that ‘‘a person placing his 
signature upon an instrument otherwise than as maker, drawer or 
acceptor is deemed to be an indorser, unless he clearly indicates by 
appropriate words his intention to be bound in some other capacity.’’ 

Placing his name on the back of the note not only constituted Gallo- 
way an endorser but a guarantor also; an endorser with additional 
liability, that of guarantor. See 8 American Jurisprudence, 254, Sec- 
tion 547. 

There is a distinction recognized between a surety and guarantor. 
While each are obliged to pay the obligation of another, a surety joins 
in the same promise as his principal and is primarily liable, while the 
guarantor makes a separate and individual promise and is only sec- 
ondarily liable, his liability being contingent on the default of his 
principal and he becomes absolutely liable when such default takes place 
and when notified thereof. 

It is stated in 29 Ohio Jurisprudence, 1063, Section 308: 


‘*Liability of Guarantor. The word ‘guaranty,’ in its strict legal 
and commercial sense, is said to mean ‘an undertaking by one person 
to be answerable for the payment of some debt, or the due performance 
of some contract or duty, by another person who himself remains liable 
to pay or perform the same.’ Again, it has been defined to be the 
contract by which one person in bound to another for the fulfilment of 
a promise or engagement of a third party. A guarantor is not an original 
contractor; his undertaking is merely collateral and secondary to that 
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of the principal debtor and is fixed only by the liability of the principal . 
debtor to discharge the obligation for which he is primarily liable. Under 
General Code Section 8296, a guarantor is secondarily liable, not pri- 
marily, as is a surety.’’ 


See, also, Leonard v. Sweetzer, 16 Ohio 1; Clay v. Edgerton, 19 Ohio 
St, 549, 553, 2 Am. Rep. 422; Castle v. Rickly, 44 Ohio St. 490, 9 N. E. 
136, 58 Am. Rep. 839; and Crawford v. Turnbaugh, Trustee, 86 Ohio 
St. 43, 98 N. E. 858. 

There was no error on the part of the court in rendering judgment 
against the parties in the original action; neither was there error on 
the part of the trial court in refusing to vacate and set aside the judg- 
ment theretofore rendered. 

Judgment affirmed. 


PHILLIPS and NICHOLS, J. J., concur. 


Retention of Collateral Security by Pledgee As 
Security for Previously Executed Note 
of Pledgor 


McCain v. Farmers National Bank, Supreme Court of Pennsylvania, 
39 Atl. Rep. (2d) 590 


Where a pledgor gives collateral security to pledgee bank to 
secure sum represerited by an individual note containing as words 
of the pledge ‘‘or for any other liability as maker or indorser’’ it is 
held that the pledgee bank can retain said collateral security for a 
joint demand note previously executed by the pledgor and others. 


The liability of a maker of a note is not different from that of a 
eo-maker inasmuch as a joint obligor is liable to the obligee for the 
payment of the whole of the joint obligation. 


Action by S. H. McCain against Farmers National Bank for a 
declaratory judgment that collateral security pledged by plaintiff as 
individual debtor to secure existing and future obligations could not be 
retained by defendant to secure payment of an obligation entered into 
by plaintiff jointly with others. From a judgment for plaintiff, the 
defendant appeals. 

Judgment reversed, and cause remanded for entry of judgment in 
accordance with opinion. 

Harry ©. Golden, of Kittanning, for appellant. 

H. A. Heilman, of Kittanning, for appellee. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 937. 
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ALLEN M. STEARNE, J.—The question is whether collateral 
security pledged by an individual debtor to secure his present and future 
obligations may be retained by the creditor to secure payment of an 
obligation entered into by the same debtor jointly with another. 

The facts are not in dispute. On March 26, 1934, a promissory note 
was given- by 8. H. McCain, Oliver W. Gilpin and Keystone Building 
by Oliver W. Gilpin, treasurer, jointly, to the Farmers National Bank, 
of Kittanning, Pa., to secure payment of $4,100. The note was payable 
on demand. The money loaned thereon is due and unpaid. On March 
29, 1939, S. H. McCain executed his personal note in the sum of $1,800, 
payable to the order of Farmers National Bank on demand. As collateral 
security the debtor deposited with the bank eighty-two shares of stock 
owned by him. The note recited that the stock was to be ‘‘: . . collateral 
security for said sum, or for any other liability or liabilities of me (as 
maker or endorser) to the holder hereof now due or to become due, or 
that may be hereafter contracted... .’’ On October 7, 1943, S. H. McCain 
tendered payment of his individual note in full and demanded a return 
of the stock deposited as collateral. The bank refused to deliver the 
collateral on the ground that it was security for the payment of the joint 
note dated March 26, 1934. <A petition for a declaratory judgment was 
filed in the court below by S. H. McCain in which the bank joined. It was 
held that the collateral pledged to secure payment of the individual note 
could not be retained as security for the joint note and judgment was 
entered in favor of S. H. McCain, ordering the bank to deliver to him 
the collateral upon payment of his individual obligation. 

The basis for the decision was that, in the absence of a contrary 
agreement, collateral pledged to secure a specified loan or debt cannot 
be appropriated to different debts or classes of debts. The court relied 
upon Heffner v. First Nat. Bank of Huntingdon, 311 Pa. 29, 166 A. 370, 
87 A. L. R. 610, and New Bethlehem Trust Co. v. Spindler, 315 Pa. 250, 
172 A, 309. 

In both of these cases we decided that, in the absence of a plain 
agreement to the contrary, property individually owned by one of two 
pledgors is not subject to the joint liability of the other and a third 
person. 

It is maintained by the appellee, and was so decided by the court 
below, that because of these decisions the converse is likewise true; i. e., 
when an individual pledges his own property to secure his individual 
debts as well as ‘‘any other liability or liabilities of me,’’ such collateral 
may not be appropriated by the pledgee to cover the pledgor’s liability 
upon a prior joint obligation. 

It is clear that our decisions do not make the latter statement a neces- 
sary corollary. The two situations are quite dissimilar. In the 
Heffner case, a husband and wife were co-makers of a note. The wife 
pledged her stock as collateral. The words of the pledge were: ‘‘... 





THE BANKING LAW JOURNAL 49 


as collateral security for payment of this or any other liability or . 
liabilities to said holder thereof due or to become due, or that may be 
hereafter contracted ....’’ [311 Pa. 29, 166 A, 371, 87 A. L. R. 610.] 
The husband and third persons subsequently borrowed money and gave 
their joint and several notes therefor. We decided that the individual 
collateral owned by the wife of one of the pledgors was not subject to 
the joint liability of her husband (the other pledgor) and a third person. 

Justice Kephart in the opinion construed the words of the pledge, 
311 Pa. at page 33, 166A. at page 371 and said that their meaning 
clearly limited liability to those who had signed the pledge and did not 
refer to ‘‘liabilities in general.’’ 

The Spindler case involved a similar situation. A father and son 
executed a joint demand note and endorsed thereon were the words: 
‘* .. to be held as collateral for loans made to [the son] from time to 
time.’’ [315 Pa, 172 A, 310.] The son was a partner of a third person. 
The partnership obtained loans from the bank and gave its notes. We 
decided, following the Heffner case, that an agreement of suretyship for 
the obligations of an individual does not cover obligations of a partner- 
ship of which the individual was a member. 

it does not follow from these decisions that in every case collateral 
deposited for one debt, or class of debts, cannot be appropriated to a 
different debt or class of debts. We clearly indicated that the parties, 
by plain and unequivocal language, could have made their contract 
include joint obligations, but failed to do so. 

In the instant case the pledge was of the maker’s own property. 
The collateral not only covered the amount of his individual loan, but 
was given as security ‘‘. . . for any other liability or liabilities .. . 
(as maker or endorser) .. . now due or to become due, or that may be 
hereafter contracted.’’ 

By the use of such language the pledgor expressly and in plain 
terms subjected his collateral not only to the immediate debt, but to any 
liability of his own to the pledgee, however contracted. In no sense 
can it be inferred that these words limited the pledgor’s liability to his 
independent individual obligations. The note specifically provided that 
the collateral covered his liability as endorser. This negatived any 
thought that the parties merely contemplated situations where the 
pledgor was the sole obligor. Nor is there merit in the contention that 
liability as a ‘‘maker’’ is different from that of a ‘‘co-maker’’ and the 
collateral cannot be appropriated in the latter case. A joint obligor is 
liable to the obligee for the payment of the whole of the joint obligation. 
See Miller v. Reed, 27 Pa. 244, 67 Am. Dee. 459; Willing v. Binenstock, 
302 U. S. 272,58 8. Ct. 175, 82 L. Ed. 248; Restatement, Contracts, § 117. 

While apparently this question is one of first impression in this Court, 
it arose in Lancaster County, in Lestz v. Cochran, 34 Pa. Dist. & Co. 
R. 522, where Atlee, P. J., ruled as above indicated. The precise question 
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also was decided in Massachusetts in a case where the facts were similar 
to those in the present case. In Hallowell v. Blackstone Nat. Bank, 1891, 
154 Mass, 359, 28 N. E. 281, 282, 13 L. R. A. 315, Holmes, J., said: 
‘‘The clause pledging the property for any other claim against the 
debtor is not inserted with a view to certain specific debts, but as a drag- 
net to make sure that whatever comes to the creditor’s hands shall be 
held by the latter until its claims are satisfied.’’ See also Norfleet v. 
Pamlico Ins. & Banking Co., 1912, 160 N. C. 327, 75 S. E. 937; Fourth 
Nat. Bank of Nashville v. Stahlman, 1915, 132 Tenn. 367, 178 S. W. 942, 
L. R. A. 1916 A, 568; Goldenberg v. Wardell, 67 App. D. C. 388, 92 
F.2d 539. 

Judgment reversed and the record is remitted to the end that 
judgment may be entered in accordance with this opinion. Costs to be 
paid by appellee. 


Liability of Director on Note Signed by Him While 
Acting for Bank 


Pokrandt v. Sletten, Supreme Court of Wisconsin, 16 N. W. Rep. (2) 304 


Where a bank as creditor purchases assets of bankrupt store 
and a director of the bank supervises the store and the bank advances 
money to pay for store merchandise evidenced by a note signed by 
store manager as a company, ‘‘pr’’ (by) name of director, which 
note was carried on bank’s books as ‘‘Notes Receivable’’ and sold 
to plaintiffs upon insolvency of the bank, it is held that the signature 
on the note is that of bank and the director is not the maker of the 
note. It is further held that the director is not liable on ground that 
he is a party to creating appearance of a liability to the bank as an 
apparent asset. 


Action by Walter J. Pokrandt and Bernice Pokrandt, plaintiffs, 
against Andrew Sletten, defendant, commenced on June 12, 1943, upon 
a promissory note alleged to have been made by defendant. The action 
was tried to the court, findings of fact and conclusions of law were duly 
made and entered and judgment entered on November 10, 1943, dismiss- 
ing plaintiff’s complaint. Plaintiffs appeal. The material facts will 
be stated in the opinion. 

Gordon, Law, Brody, Johns & Roraff, of La Crosse, for appellants. 

Otto M. Schlabach, of La Crosse, for respondent. 


WICKHEM, J.—The Gateway City Bank at La Crosse was taken 
over as an insolvent bank for the purposes of liquidation by the Banking 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 684. 
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Commission in October, 1933. Defendant, Sletten, was a director of the . 
bank. Among the assets was a promissory note executed under seal 
in the amount of $1204.32 dated June 29, 1931, due in thirty days from 
date and purporting to be made by ‘‘Joseph Stuber Company, pr. 
Andrew Sletten.’’ This note was sold with other assets of the bank 
by the Banking Commission and purchased by plaintiffs who make no 
claim to be holders in due course. 

The circumstances concerning the making of the note, which are the 
bases of the defense here, are as follows: Prior to its being taken over by 
the Banking Commission, the bank had been a creditor of the Verhulst 
Mercantile Company which was adjudicated a bankrupt and defendant, 
Sletten, appointed trustee. As trustee defendant operated the store 
through Stuber as manager. Subsequently Sletten reported to the bank- 
ruptey court that the operation had not been successful and that the 
assets should be sold. He recommended the sale of the assets to Stuber 
and the store assets were so sold pursuant to defendant’s recommenda- 
tion. Defendant offered to show that the bank was the actual purchaser 
of the assets from the bankruptcy court; that neither Sletten nor Stuber 
had any interest in the store; that Sletten merely supervised the store 
as a director of the bank; that it was necessary to purchase merchandise 
for the store and that the bank would advance money to pay for the 
merchandise and a note would be signed ‘‘ Joseph Stuber Company, pr. 
Andrew Sletten,’’ for the purpose of ear-marking the money and 
identifying the account. It appears that there never was such a business 
institution as the Joseph Stuber Company. The note was carried on the 
books of the bank as a ‘‘Notes Receivable’’ and so inventoried by the 
Banking Commission down to the date of the sale to plaintiffs. The note 
was sold to plaintiffs for the sum of $35. There was testimony to the 
effect that it was expressly understood that there was to be no liability 
on the note on the part of either Stuber or Sletten. It is conceded that 
Sletten is a man of considerable means and able to respond to a judgment 
for the amount of the note. 

The contentions of the plaintiffs are that the trial court erred (1) in 
holding that the note was without consideration and (2) in holding that 
the transaction was not against public policy and hence not subject to 
the doctrine of such cases as Farmers & Merchants State Bank v. Perry, 
186 Wis. 98, 202 N. W. 179; and Schwenker v. Teasdale, 206 Wis. 275, 
239 N. W. 434; (3) in ruling that plaintiffs were barred from recovery 
by reason of latches although the period of the statute of limitations had 
not run upon the note, 

Plaintiffs’ principal contention is that defendant was a party to 
creating the appearance of a liability to the bank in the form of a promis- 
sory note which was to be carried as an apparent asset and should not 
now be permitted to claim that there was in fact no consideration for the 
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obligation or that there was an understanding that the note was never 
to result in liability. 

Reliance is had upon the Farmers & Merchants Bank case and the 
Schwenker case above cited. In each of these cases the note was 
negotiated by an officer of the bank who, because of his personal interest 
in the transaction did not affect the bank with knowledge of the condi- 
tions to which he orally assented. The bank in each of these cases was 
for this reason held to be a holder in due course of the note. In each, 
the effect of the transaction was to put into the bank’s portfolio ap- 
parently unconditional notes which would be seen by the bank inspectors 
and would increase the apparent assets and solvency of the bank. It is 
not clear from the cases whether, had the banks been affected with know]l- 
edge and hence not been holders in due course, they could have collected 
upon these notes. There is some discussion in the cases upon which an 
argument could reasonably be made that the doctrine of estoppel would 
apply even though the bank was not a holder in due course and this in 
order to enforce a public policy of discouraging secret agreements 
resulting in a false statement of bank assets. What is said in the cases 
on this point is not necessary to the decisions because it follows a holding 
that the bank in each case was a holder in due course and obviously it 
would not be subject to any such defense if it had such a status. We see 
no occasion to consider the point that such an agreement is contrary to 
public policy and will not create a defense even against a bank which 
is not a holder in due course because we do not have a situation here that 
is in any way analogous to that in the two Wisconsin cases cited. 

In this case the bank not only was not a holder in due course but 
was in fact the owner of the business in whose name the note was 
executed. It was in fact Joseph Stuber. Company and the signature 
‘<Joseph Stuber Company, pr. Andrew Sletten’’ was its signature for 
the purpose of conducting this business. There is no evidence that its 
purpose in so operating was to falsely represent its financial condition 
or that such was its effect. It had the assets constituting the business, 
including the merchandise which the note was given to pay for. 
It elected to state this asset in the form of a note rather than in the 
form of an inventory. As a matter of bookkeeping the showing of assets 
would be the same in either case. 

Hence, it is our conclusion that defendant is not really seeking to 
set up a secret condition to a note made by him. What he shows is that 
the signature was that of the bank adopted for the operation of the 
mercantile business of which it became the owner in liquidation of the 
Verhulst Mercantile Company. This is quite a different situation from 
that involved in the cases cited. The effect of the evidence is to show 
that the signature is that of the bank and not that of the defendant and 
that defendant is not the maker of the note. 

. For the foregoing reasons we consider that the trial court properly 
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disposed of this case and it is unnecessary to discuss the propriety of . 
the ruling that plaintiffs are barred from recovery by reason of laches 
although the period of the statute of limitations did not run upon the 
note. 

Judgment affirmed. 


Construction of Words “Or” and “And” in Joint 
Bank Deposit 


In re Peters, Supreme Court, 50 N, Y. Supp. (2d) 573 


Under New York Banking Law, Sec. 239, subdivision 3, a savings 
bank account in the names of husband and wife, ‘‘either or survivor 
to draw,’’ is held to be the sole property of the surviving wife, in 
absence of evidence that a declaration was made at bank where 
account was opened. The words ‘‘or’’ and ‘‘and’’ connecting names 
of two persons for bank deposit are synonymous in meaning. 

It is further held that a bank account, mortgage, note or invest- 
ment in personalty, taken in joint names of husband and wife on 
husband’s direction, confers on the wife the right to succeed thereto 
by survivorship on husband’s death; when security arises from 
husband’s sole money or property, in absence of proof of different 
intent at the time of execution, and only when such facts are shown, 
does the husband retain complete ownership and control and the 
wife does not have any interest therein enforceable against the 
husband. 


Proceeding by Charles J. Hogan, as executor under the will of 
Clarence J. Peters, deceased, to settle deceased’s accounts as committee 
of the person and property of Sarah A. Peters, an incompetent person, 
and appoint a successor as such committee. 

Order settling the accounts. 

Harry E. Jewett, of Syracuse, for Charles J. Hogan, as executor of 
estate of Clarence J. Peters, deceased. ; 

Jacob R. Buecheler, of Syracuse, special guardian of Sarah A. Peters, 
an incompetent person, 


SEARL, J.—Clarence J. Peters was on the 8th day of February, 
1944, appointed committee of the person and property of his wife, 
Sarah A. Peters. The husband, Clarence J. Peters, died on the 4th 
day of July, 1944, leaving a last will and testament which has been 
probated and letters testamentary issued to Charles J. Hogan, the 
executor named in the will. The instant proceeding is to settle the 
accounts of the deceased committee and appoint his successor. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 459. 
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The paramount question before the Court relates to the determina- 
tion of the extent of the interest of the incompetent in mortgages, United 
States Government Bonds, savings accounts, etc., held in two names. 
As estates by the entirety are ‘‘peculiar to real estate’’ (Matter of 
Blumenthal’s Estate, 236 N. Y. 448, 453, 141 N. E. 911, 912, 30 A. L. R. 
901) we have no nee dto consider such estates here. 

Nearly all of the personal property of the incompetent wife was held 
in joint tenancy or tenancy in common with either her husband, or her 
son, Donald D. Peters. As to an account of $904.86 in the Onondaga 
Savings Bank, in the names of ‘‘Clarence J. Peters and Sarah A. Peters, 
either or survivor to draw,’’ there being no evidence that a declaration 
was made at the bank at the time the account was opened, it must be 
held to be the sole property of the incompetent. Subdivision 3 of 
Section 239 of the Banking Law pertaining to savings banks, provides: 
‘*The making of the deposit in such form shall, in the absence of fraud 
or undue influence, be conclusive evidence, in any action or proceeding 
to which either the savings bank or the surviving depositor is a party, 
of the intention of both pee » vest title to such deposit and the 
additions thereto in such survivor.’ 

Next, there are 14 Series E United States War bonds, standing in 
the names of the deceased ‘‘and’’ the incompetent wife, and in the 
names of deceased ‘‘or’’ the incompetent wife. As the word ‘‘or’’ and 
the word ‘‘and’’ are synonymous in meaning when connecting the 
names of two persons for a deposit (Matter of Wilkins’ Will, 131 Misc. 
188, 199, 226 N. Y. S. 415, 480), we conclude that the same applies here. 

The rule appears to be clearly stated in Belfanc v. Belfanc, 252 App. 
Div. 453, 456, 300 N. Y. S. 319, 323, affirmed 278 N. Y. 563, 16 N. E. 2d 
103, that a bank account, mortgage, note or investment in personalty, 
‘*taken in the joint names of husband and wife upon the direction of the 
husband, confers upon the wife the right to succeed by survivorship, 
when the security arises from the husband’s sole money or property, 
in the absence of proof of a different intent declared at the time of 
execution.’? (Emphasis supplied.) When these facts are shown, but 
only then, the husband retains complete ownership and control, ‘‘and 
the wife has no interest therein enforceable against him.’’ 

The cited case then goes on to state that a different rule applies when 
the instrument appears to have arisen from joint contributions of 
husband and wife. Then they hold as tenants in common. In other 
words, they hold as tenants in common unless facts are shown to 
establish the joint tenancy. 

In the ease at bar there are two mortgages standing in the names 
of husband and wife. The rule as stated in Matter of Blumenthal’s 
Estate, supra, must apply, to effect that when it does not appear whether 
the husband or wife owned the property covered by the mortgage, or 
where the mortgage was purchased with the joint funds of both, then 
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there is no presumption as to right of survivorship, and they are ° 
presumed to be tenants in common. There being lack of proof here, the 
latter relationship must be accepted. Also, see Matter of Larmon’s 
Will, 212 App. Div. 273, 208 N. Y. S. 491. 

In the instarit case, there is a certificate of stock in the name of the 
incompetent. Although the estate of the husband does not share in this 
stock, the rule as laid down by judge Cardozo in Matter of Kane’s 
Estate, 246 N. Y. 498, 159 N. E. 410, 412, is interesting. The evidence 
there established that in 1908 Kane received 775 shares of stock, 625 
shares of which were issued in his name and 150 issued in his name and 
that of his wife. Because of the fact that he caused the 150 shares to 
be so issued, the presumption was ‘‘that he did this with the intention 
that upon his death, the title to the shares, if still in the joint names, 
should pass to the survivor. ... The presumption would not exist in 
the absence of the relation of husband and wife. It would not exist 
even then, in the absence of evidence that the shares had been paid by 
the husband solely.’’ 


Provision in Note for Payment of Legal Expense for 
Collection of Note Held Valid 


In re Borden’s Will, Surrogate’s Court, 50 N. Y. Supp. (2d) 715 


A provision in a note obligating the maker to pay, in addition to 
the face amount thereof and interest, a reasonable sum for further 
legal expenses necessarily incurred in the collection of the note is 
held valid and must be given effect. 

Under provisions of Surrogate’s Court Act, secs. 80, 81, 83, 84, 
316; Civil Practice Act. sec. 481; the decree of the Surrogate Court 
directing an executor to pay money is held equivalent of a judgment 
of the Supreme Court, to which the provision of the Civil Practice 
Act that a judgment bears interest from the time it is entered is 
applicable. It is further held that the taking of an appeal from the 
Surrogate Court allowing a claim against an estate and directing the 
executor to pay the same does not stay the running of interest from 
date of decree. 


Proceeding in the matter of the intermediate judicial settlement of 
the account of proceedings of Joseph A. Nickerson, as executor of the 
last will and testament of Gail Borden, deceased. On application of 
claimant, Occidental College, to determine the reasonable value of legal 
services in upholding order allowing claim against the estate of deceased. 

Decision in accordance with opinion. 


NOTE—For similar decisions see B.L.J. Digest ‘Fifth Edition) § 950. 
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Gifford, Woody, Carter & Hays, of New York City (Forrest M. 
Anderson, of New York City, of counsel), for respondent Occidental 
College. 


Sackett, Chapman, Brown & Cross, of New York City, for Joseph A. 
Nickerson, executor. 


Francis R. Doherty, of White Plains, special guardian. 


GRIFFITHS, Surrogate——By a decree of this Court dated and filed 
herein May 14, 1943, 41 N. Y. 8. 2d 269, the attorneys for the successful 
claimant, Occidental College, were allowed the sum of $2,000 as and for 
counsel fees in the prosecution of the claim, and the further sum of 
$407.66 as and for disbursements. The decree contained appropriate 
provisions directing the executor to pay both items. An appeal was 
thereafter taken to the Appellate Division and the decree of this Court 
was unanimously affirmed in all respects. Matter of Borden, 267 App. 
Div. 823, 47 N. Y. 8S. 2d 120. Thereafter applications for leave to appeal 
to the Court of Appeals were denied by both the Appellate Division, 
267 App. Div. 905, 47 N. Y. S. 2d 583, and the Court of Appeals, 292 
N. Y. ——, 54N. E. 2d 831. 


Counsel for the successful respondent now applies to have the fair 
and reasonable value of the subsequent legal services necessarily per- 
formed in this Court and the Appellate Courts fixed and determined 
and that the executor be directed to pay the same. The provision of the 
note obligating the maker to pay, in addition to the face amount thereof 
and interest, a reasonable sum for further legal expenses necessarily 
incurred in the collection of the note is valid and must be given effect. 
Waxman v. Williamson, 256 N. Y. 117, 175 N. E. 534. Under the 
circumstances, I am of the opinion that the fair and reasonable value 
of all such legal services so rendered, for which no previous allowance 
has been made, is the sum of $1,000. In addition thereto counsel will be 
allowed the sum of $27.58 as and for reasonable and proper disburse- 
ments necessarily incurred, making a total of $1,027.58. 

Counsel have stipulated that the court determine also at this time 
whether the directions contained in the aforementioned decree dated 
May 14, 1943, to pay the legal fees in the sum of $2,000 and disburse- 
ments in the sum of $407.66 bear interest at the legal rate from the 
date of entry of the decree. It is clear that a decree of the Surrogate’s 
Court directing the payment of a sum of money is the equivalent of and 
identical with a judgment of the Supreme Court. Sections 80, 81, 83, 
84 and 316, Surrogate’s Court Act; Matter of Black’s Estate, 178 
Mise. 71, 32 N. Y. S. 2d 934, affirmed 266 App. Div. 837, 43 N, Y. S. 
2d 273. Subject to the limitations therein contained, Section 316 of 
the Surrogate’s Court Act provides that the provisions of the Civil 
Practice Act are applicable to the Surrogate’s Court. 
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‘‘A judgment for a sum of money rendered in a court of record or 
not of record, or a judgment rendered in a court of record directing the 
payment ‘of money, bears interest from the time when it is entered 

..”’ Section 481, Civil Practice Act. 


A similar question was presented in Matter of Baker’s Estate, 161 
Mise. 562, 293 N. Y. S. 5388. After reviewing the pertinent statutes the 
learned Surrogate concluded that a provision in an accounting decree 
directing a trustee to pay a surcharge bore interest from the date the 
decree was entered in the Surrogate’s Court at the rate of six per 
centum per annum. See also Matter of Dodge’s Will, —— Mise. » 47 
N. Y. 8. 2d 30, by Surrogate Henderson. Furthermore, the taking of an 
appeal does not stay the running of interest. Matter of Garrabrant, 178 
App. Div. 23, 165 N. Y. S. 139; Matter of Ryer, 120 App. Div, 154, 104 
N. Y. 8. 804. The question submitted is answered in the affirmative, 
namely, that the decree‘does bear interest at the legal rate from the 
date of: entry thereof. 

Proceed accordingly and settle supplemental decree on notice fixing 
the fees and disbursements as herein allowed and directing payment 
thereof by the executor. 


Holder in Due Course of Note Must Show Indorsement 
Completed by Delivery 


First National Bank of Birmingham v. Searcy, Court of Appeals of 
Alabama, 19 So. Rep. (2d) 559 


In action on a note by indorsee of payee as a holder in due course, 
the indorsee must prove an indorsement to it of the note before 
payee bank became insolvent, which means an indorsement completed 
by delivery. 

Plaintiff claimed of defendant, individually and as doing business 
under a trade name, $500. due by promissory note for $675.00 made 
by defendant, and executed as follows: ‘‘Searey Gro. Co. by G. S. 
Searcy,’’ on December 27, 1929, and payable to the order of Wylam 
Branch, Bank of Ensley, on the 26th day of January, 1930. Plaintiff 
claimed that on January 7, 1930 and before the 11th day of January, 
1930, the note was duly indorsed by the payee thereof and transferred 
by the payee by way of indorsement to plaintiff. Plaintiff further 
claimed that it is and has been since the date of the indorsement the 
holder in due course of the note. There was evidence by defendant 
that the note sued on was not indorsed upon a date, specified, much 
later than January 11, 1930. 

It was held that plaintiff as holder in due course and indorsee was 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 649. 
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required to show an indorsement to it of the note before payee bank 
became insolvent, and that meant an indorsement completed by 
delivery. On the issue of the indorsement to the plaintiff, the charge 
that, if the jury believed the testimony of witnesses, the verdict 
should be for plaintiff, was held erroneous inasmuch as there was no 
testimony of witnesses that note was delivered to plaintiff. 


Action on promissory note by the First National Bank of Birming- 
ham against G. 8. Searcy, doing business as Searcy Grocery Company. 
From a judgment granting defendant’s motion for a new trial, plaintiff 
appeals. 

Affirmed. 


The following charges were given at plaintiff’s request: 


**6. The court charges the jury that if you believe the testimony in 
evidence of Miss M. Wildsmith, your verdict must be for the plaintiff and 
against the defendant for five hundred. dollars, the amount sued for. 

**7, The court charges the jury that if you reasonably believe the 
testimony in evidence of H. H. Haworth, your verdict must be for the 
plaintiff and against the defendant for five hundred dollars, the amount 
sued for.’’ 


Wm. Marvin Woodall, of Birmingham, for appellant. 
Frank L. Parsons, of Birmingham, for appellee. 


RICE, J.—This case went to trial in the court below on a complaint 
filed by the plaintiff, appellant, consisting of a single count, which we 
quote, viz. : 


‘*Plaintiff claims of the defendant, G. S. Searcy, individually and 
doing business under the trade name of Searcy Grocery Company, 
Five Hundred ($500.00) Dollars, due by promissory note for $675.00 
made by the defendant, executed as follows: ‘Searcy Gro. Co. by G. S. 
Searcy,’ on December 27, 1929, and payable to the order of Wylam 
Branch, Bank of Ensley, on the 26th day of January, 1930, which note 
on, to-wit: January 7, 1930, and before the 11th day of January, 1930, 
was duly endorsed by the payee thereof and transferred by the payee 
thereof by way of said endorsement to the plaintiff, and of which note 
plaintiff is and has been since said date of said endorsement and said 
transfer the legal holder in due course thereof. Plaintiff hereby remits 
any amount above Five Hundred ($500.00) Dollars due‘on the note 
herein sued on. ; 

‘* And plaintiff avers that in said note and as a part of the considera- 
tion thereof the Defendant expressly waived his right to claim personal 
property as exempt to him under the Constitution and laws of Alabama 
as to said note indebtedness.’’ 


To this complaint defendant, appellee, filed only two pleas to which 
demurrers were overruled. We quote those, to-wit: 


Plea C: ‘‘For further answer to the complaint, as amended, and to 
each count thereof, separately and severally, the Defendant, G. S. Searcy, 





THE BANKING LAW JOURNAL 59 


says that the note sued upon in this case was never transferred or 
assigned to the Plaintiff by the payee, Wylem Branch, Bank of Ensley, 
or by any one authorized to do so; and Defendant makes oath that this 
plea is true. G. S. Searcy. 
‘‘Sworn to and subscribed before me on this, the 25th day of June, 


1935. ‘‘T, A. Murphree, Notary Public.’’ 


And Plea 2: 

‘‘The defendant denies the ‘truth of each and every material allega- 
tion in said count.’’ 

Of course there were other ‘‘counts’’ and other ‘‘pleas,’’ but they 
were all eliminated in one way or another before the case ‘‘went to trial.’’ 

The jury rendered a verdict in favor of the plaintiff-appellant; and 
this appeal is from the judgment of the trial court setting aside said 
verdict of the jury and ordering a new trial. 

As plaintiff’s able counsel well put it: 

‘‘The ease was tried upon a complaint, consisting of a single count, 
stating a cause of action upon a negotiable promissory note duly endorsed 
by the payee thereof, and transferred by the payee thereof, by way of 
said endorsement to the plaintiff before maturity, and before the 11th 
day of January 1930, and alleging: ‘of which note Plaintiff is and has 
been since said date of said endorsement and said transfer the legal 
holder in due course thereof. 

‘‘Thus the Plaintiff, in the first instance, took upon itself the burden 
of proving that it acquired the note in due course of business, for value 
and before maturity, and before the 11th day of January, 1930, and this 
was the only issue in the trial of this case.’’ 


What plaintiff’s industrious counsel next say in the brief filed here 
is now well understood, and we observe no contention to the contrary by 
counsel representing appellee (defendant below), viz.: 

‘*Plaintiff, having invoked the protection of the law merchant by its 
initial pleading, and not by replication, any plea interposed by the 
Defendant, to be good, was required to meet the issue thus presented, or 


it would be subject to timely demurrer. Industrial Savings Bank v. 
Greenwald, 229 Ala. 529, 158 So. 734.’’ 


Indeed, the trial court fully recognized this principle in his rulings. 

Perhaps we should observe that the Bank of Ensley- failed, and 
never opened for business after January 10, 1930. Its affairs went into 
the hands of the State Banking Department after that date. 

While we have been furnished with very elaborate and comprehensive 
briefs, covering we believe every ruling made during the trial, proper, 
of the case below, it seems unnecessary for us to say so very much. 

There were some thirty-nine distinct grounds in defendant’s motion 
for a new trial; and of course if any one ground was a valid cause for 
the trial court’s action in setting aside the verdict of the jury, his ruling 
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thereon must be here sustained. We do not propose to treat more 
grounds than are necessary to illustrate the ruling we shall presently 
announce. 

Nor do we feel it necessary to here enter upon a dissertation as to 
the rules by which we are governed. The said rules as set forth in the 
opinion in the case of Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738, 
740, with no material alteration still stand. See Shepherd’s Ala. 
Citations. Pertinently, it is there said: ‘‘ ... decisions granting new 
trials will not be reversed, unless the évidence plainly and palpably 
supports the verdict.’’ 

The last expression above has been explained to mean: ‘‘The appellate 
court will not reverse an order granting a new trial unless the evidence 
plainly and palpably shows that the trial court was in error.’’ (Bold 
face presently supplied.) Kent v. Lindsey, 30 Ala. App. 582, 10 So. 2d 
54; Parker et al v. Hayes Lumber Co., 221 Ala. 73, 127 So. 504, 505. 

It will be sufficient to here state—without detailing the testimony— 
that the evidence touching what appellant admits was the ‘‘only issue 
in the trial of this case’’ was in violent conflict. Appellee testified posi- 
tively that the note sued on was not endorsed upon a date, specified, 
much later than January 11th 1930. Of course, in accordance with his 
testimony, it could not have been endorsed (and delivered) as claimed 
in plaintiff’s complaint. 

As observed by Justice Clopton in his opinion in Cobb v. Malone & 
Collins, supra: ‘‘He (the trial judge) is selected because of his legal 
learning, sound judgment, and the confidence of the public in his im- 
partiality, and the courage of his convictions of right and justice. He 
has heard and seen the witnesses testify, observed their tone and 
demeanor, and noticed their candor, or convenient failure of memory, 
to avoid impeachment, or for other improper purpose. The appellate 
court, possessing none of these aids and advantages, and receiving the 
evidence on paper only, is less qualified to determine what evidence is 
unworthy of belief, or what weight should be given to that which has 
been rejected by the jury, and may give undue weight to the testimony 
of some of the witnesses.’’ 

And hence, we may add, the learned Justice writing for the Supreme 
Court in Cobb v Malone & Collins, supra, laid down the rules, the perti- 
nent one of which we have quoted hereinabove. 

Abiding by that rule, after a due and careful consideration of the 
evidence offered on the trial of this case, we find ourselves unable to 
say that it ‘‘plainly and palpably shows that the trial court was in 
error’’ in setting aside the verdict of the jury and ordering a new trial 
on the ground that the verdict was contrary to the great weight of the 
evidence in the case—one of the grounds of appellee’s motion for a new 
trial. 

We might remark in passing, what we are sure has become obvious, 
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that, under the pleadings, it was necessary, in order for plaintiff to 
recover, that it show an endorsement to it of the note in question before 
January 11th 1930—which means an endorsement ‘‘completed by deliv- 
ery.’’ Code 1940, Title 39, Sec. 2. 

One of the important witnesses for plaintiff-appellant was Mr. H. H. 
Haworth. We have scrutinized his testimony; but cannot find that he 
anywhere testified that the note was endorsed. This being true—what- 
ever other criticism may or may not be made of said charge—it was 
error to give the jury at plaintiff’s request its written charge 7 (which 
is set out in the report of this case). 

Likewise—but for the reason she nowhere testified the note was 
delivered to plaintiff—it was error to give to the jury at plaintiff’s 
request its written charge 6, commanding a verdict in favor of the 
plaintiff if the jury ‘‘reasonably believe the testimony in evidence of 
Miss M. Wildsmith.’’ 

What we have said will disclose our opinion that the action of the 
learned trial court in granting appellee’s motion to set aside the verdict 
of the jury and award him a new trial was well sustained. Much learn- 
ing was displayed in the trial of the case; and we feel that no further 
remarks of ours are necessary for the guidance of the court on another 
trial, or for any other purpose. 

The judgment appealed from is affirmed. 


Contract Providing for Breakdown of Principal and 
Interest Payment Held Not Usurious 


Bailey v. Inman, Supreme Court of North Carolina, 31 S. E, Rep. 
(2d) 769 


To constitute a usurious transaction, corrupt intent to take more 
than the legal rate of interest is an essenial element. ; 

Plaintiff and defendant entered into a written contract for 
purchase of realty. The contract provided for the payment of said 
realty as follows: purchase price $850, payable $150 in cash, and 
balance in installments of $12.00 every 28 days until full sum of 
$700 was paid, with provision that interest was to run at rate of 
6 per cent per annum and to be included in the $12.00; it further 
provided that $8.00 of the $12.00 was to be principal and the 
remaining $4.00 interest. Plaintiff in an action for specific per- 
formance contended that he paid the defendants $551 on the 
principal of the contract, and $244 as interest, which is more than 
6 per cent per annum, and that as a result the contract was usurious 
and in violation of state statutes. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1565. 
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It was held that the arrangement entered into by the parties was 
not sufficient to establish that the contract was usurious. In order 
to constitute a usurious transaction, a corrupt intent to take more 
than legal rate of interest is an essential element to be proven. 


‘~ Action by W. S. Bailey against E. D. Inman and wife, Bettie Inman, 
for specific performance of a contract by terms of which defendants 
agreed to sell and convey to plaintiff a certain house and lot. From 
a judgment as in case of nonsuit, the plaintiff appeals. 

Affirmed. | 

Civil action for specific performance. 

These facts are uncontroverted: , 

On August 13, 1938, plaintiff and defendants entered into a written 
contract by the terms of which defendants agreed to sell and convey to 
plaintiff, and plaintiff agreed to purchase and accept deed from de- 
fendants for a certain house and lot in Cabarrus County, North Carolina. 
The agreed purchase price was $850, payable $150 in cash, receipt of 
which was acknowledged by defendants, and balance in installments 
of $12.00 every 28 days beginning August 20, 1938, ‘‘until the full 
sum of $700.00 has been paid. Interest to run at the rate of 6 per cent 
per annum and is to be included in the $12.00, that is $8.00 of the $12.00 
that is paid every 28 days is principal and $4.00 of the $12.00 that is 
paid every 28 days is interest,’’—the plaintiff being directed by 
defendants to pay said amounts to G. H. Hendrix of Concord, their agent. 

Plaintiff alleges in his complaint: (1) That he has paid to defendants 
the sum of $551 on the principal of the contract, and $244 as interest 
thereon, which is more than 6 per cent per annum and as a result the 
contract is fraught with usury and is violative of C. S. § 2306, G. S. 
§ 24-2, providing penalty for usury, and on that account pleads forfeiture 
of interest on the contract, refund of which with statutory penalty 
thereon is demanded; (2) that he has fully performed his part of the 
contract of August 13, 1938, and is entitled to deed for the house and 
lot to which same relates; and (3) that though demand therefor has been 
made by him, defendants fail and refuse to execute and deliver deed in 
accordance with provisions of the agreement. Thereupon plaintiff prays 
judgment against defendants for specific performance, and for recovery 
of the amount of interest paid on the contract, plus the statutory penalty 
thereon for usury, or $488 less a balance of $149 due the defendants, or 
the net sum of $339. 

Defendants, by answer filed, deny that any usury has been charged, 
and aver (1) that the balance of principal and interest has not been 
paid, and (2) that they stand ready and. willing to make and execute 
to the plaintiff a good warranty deed free from all encumbrances to the 
property described in the contract upon payment of said $700 with 
interest at the rate of six per centum per annum. 

Upon the trial in Superior Court plaintiff offered evidence tending 
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to show: That between the dates of August 20, 1938 and July 22, 1948, 
he had made forty payments of $12 each, and twenty-one payments of 
$15 each, for total of $795 as shown by Building and Loan pass book, 
series 80, dated October 2, 1937, for twelve shares in the name of 
E. D. Inman, one of defendants; that the reason he had paid $15 at 
times and $12 at others was because under the contract he was to pay 
$12 every four weeks, and if he had paid it every month it would not 
have averaged that much; that the way he paid it was to meet Mr. 
Inman’s obligation to the Building and Loan; and that he took the 
money to Mr. Hendrix and wasn’t concerned with how he credited it to 
Mr. Inman. 

Plaintiff testified on cross examination: ‘‘I knew I had paid the 
$700.00. I had paid $95.00 interest.’’ He was also asked this question: 
‘You know you still owe about $100.00, $98.50 after you take off 
6 per cent interest?’’ (Objection by plaintiff overruled. Exception.) 
In answer thereto, he said: ‘‘I don’t know that I do. I know there is 
some more.’’ 

Motion for judgment as in case of nonsuit was allowed at close of 
plaintiff’s evidence. Plaintiff appeals therefrom to Supreme Court and 
assigns error. 

B. W. Blackwelder, of Concord, for appellant. 

Hartsell & Hartsell, of Concord, for appellees. 


WINBORNE, J.—Plaintiff’s challenge to the correctness of the 
judgment of the Superior Court fails for these reasons: 

(1) The contract of sale and purchase alleged to be usurious clearly 
states that the balance of $700 of the purchase price is payable in 
installments of $12 every 28 days until the full sum of $700 be paid,— 
interest to run ‘‘at the rate of 6 per cent per annum.’’ While there is a 
breakdown and spread of the $12 payments into principal and interest, 
there is nothing in the contract to show that it was the intention to 
take or to charge a greater rate of interest than the legal rate of 
6 per cent per annum. To constitute a usurious transaction, corrupt 
intent to take more than the legal rate of interest is an essential element. 
Doster v. English, 152 N. C. 339, 67 S. E. 754; Riley v. W. T. Sears 
& Co., 154 N. C. 509, 70 S. E. 997; Monk v. Goldstein, 172 N. C, 516, 
90 8. E. 519. 

(2) But if it be conceded that the contract of sale and purchase be 
susceptible to the interpretation that usurious interest was contemplated, 
this is an equitable proceeding for specific performance of. a contract 
to convey land, and the record and evidence fail to show that plaintiff 
has paid or offered to pay the balance of principal with interest at the 
legal rate. While plaintiff here contends that he has paid the $700 
balance of principal, he admits in his testimony that he has paid only 
$95 as interest and that he still owes ‘‘some more.’’ Indeed, in arriving 
at the net sum for which judgment is prayed in the complaint, plaintiff 
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adds the amount of alleged forfeited interest and the amount of statutory 
penalty for usury, and deducts ‘‘a balance of $149.00 due the 
defendants.’’ 

: ‘The principle is well settled by the numerous decisions of this court 
that where a debtor seeks the aid of a court of equity on the ground that 
his debt is tainted with usury, he may have the usurious element, if any, 
eliminated from his debt only upon his paying the principal of his debt 
with interest at the legal rate. In such ease, hé is not entitled to the 
benefit of the statutory penalties for usury.’’ Connor, J., in Smith v. 
Bryant, 209 N. C. 213, 183 S. E. 276, 277. See also Waters v. Garris, 188 
N. C. 305, 124 S. E. 334; Miller v. Dunn, 188 N. C. 397, 124 S. E. 746; 
Jonas v. Mtge. Co., 205 N. C. 89, 170 8S. E. 127; North Carolina Mortgage 
Corp. v. Wilson, 205 N. C. 493, 171 S. E. 783; Kenny Co. v. Hotel Co. 208 
N. C. 295, 180 S. E. 697; Buchanan v. Mtge. Co., 213 N. C. 247, 195 
S. E. 787. 

No argument is stated nor authority cited in support of other assign- 
ment. Hence, same is deemed abandoned. Rule 28, Rules of Practice 
in Supreme Court, 221 N. C. 544 at page 562. 

The judgment below is affirmed. 


Ambiguity of Language Creating Joint Bank Account 
Can Be Determined by Admission of Extrinsic 
Evidence 


Holbrook v. Hendricks’ Estate, Supreme Court of Oregon, 152 Pac. Rep. 
(2d) 573 


A written agreement with a savings bank signed by both de- 
positors providing that moneys deposited to credit of account and 
dividends thereon shall be payable to either depositor or to survivor 
is ambiguous, and if ownership of account is questioned extrinsic 
evidence is admissable to determine ownership. 


Two ‘sisters signed a written agreement with a bank wherein it 
was provided that money deposited in said account should be payable 
to either of the two sisters, the depositors, or survivor. Subsequent 
to decease of one of the sisters, the other sister, the claimant in the 
instant case made a claim against the estate of her deceased sister 
to recover moneys withdrawn from the joint deposit account by the 
deceased sister during her lifetime. At the trial there was introduced 
uncontradicted corroborated evidence that the moneys deposited in 
said account were proceeds of rent of house owned by claimant and 
that deceased sister collected such rents as claimant’s agent and 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 448-461. 
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deposited them in the joint account solely for the convenience of 
the claimant, without intention by claimant to transfer any interest’ 
in deposit to the deceased sister. 

It was held that such evidence authorized finding that deceased 
sister acquired no interest to the joint account. The inference of an 
interest in the joint bank account which arose from the power given 
to each of the two depositors in the account to draw thereon expressed 
in written agreement with the bank by words ‘‘shall be paid’’ to 
either of depositors or the survivor was a weak one and readily 
yielded to parol proof of real intention of the parties. 


Proceeding by Harriet Holbrook for the allowance of a claim to a 
joint deposit in a savings bank against the estate of Pauline Hendricks, 
deceased. From an adverse judgment, Alfred W. Hendricks, adminis- 
trator of the estate, appeals. Affirmed. 

Ernest Cole, of Portland (H. A. Robertson, of Portland, on the 
brief), for appellant. 

R. N. Kavanaugh, of Portland, for respondent. 


LUSK, J.—This case presents a question in the law of joint bank 
deposits not heretofore directly and explicitly passed on by this court. 
We are called upon to determine whether or not the language of a written 
agreement with a savings bank, signed by both the depositors at the 
time the account was opened, in form providing that moneys deposited 
to the credit of the account shall be payable to either of the depositors 
or to the survivor of them, conclusively establishes and defines the title 
of the respective parties to the moneys in the account; or whether 
extrinsic evidence may be received for the purpose of showing the real 
transaction and the actual ownership. 

The agreement in question, so far as material, reads as follows: 


‘‘Joint Account with the First National Bank of Portland, Ore. 
‘*‘Savings Account 

No. 33997 Date Jan. 20, 1933 
‘‘Name Mrs. H. Holbrook or 

‘‘In opening this joint account and in consideration of the accept- 
ance thereof by The First National Bank of Portland, Oregon, the 
undersigned agree: 

‘*(1) That all moneys now or at any time deposited by us or either 
of us or for either of us with the First National Bank, Portland, Oregon, 
to the credit of the above account, are and shall be so deposited by us 
and received by it upon the following terms and conditions of repayment, 
namely : that the amount thereof and all dividends thereon shall be paid 
by the said First National Bank to us, or either of us, or to the survivor 
of us, or to the executors, administrators or assigns of such survivor; 
or upon the written order of any such person so entitled to payment, 
when accompanied by the Savings Pass Book issued for the above account 
and without reference to the original ownership of the moneys de- 


posited. ... 
‘Mrs. H. Holbrook 


‘Joint Account ‘Pauline Hendricks’’. 





66 THE BANKING LAW JOURNAL 


The passbook was delivered to Pauline Hendricks when the account 
was opened and retained by her until her death on January 24, 1943. 

The depositors, Harriet Holbrook, the claimant in this proceeding, 
and Pauline Hendricks, now deceased, were sisters, and the case arises 
on a claim of Harriet Holbrook against the administrator of the estate 
of her deceased sister to recover moneys withdrawn from the account 
by the latter during her lifetime. Over defendant’s objections evidence 
was received tending to show that all the moneys in the joint account 
were the proceeds of rent of a house owned by Harriet Holbrook and 
collected for her by Pauline Hendricks as agent, and by the latter 
deposited in their joint names in the First National Bank of Portland 
merely as a matter of convenience to the claimant and without any 
intention to transfer an interest in such moneys to her deceased sister. 
The defendant has appealed from an adverse judgment. 

In a consideration of the authorities, we may, at the outset, lay to 
one side cases in which the parties to a joint bank account have signed 
a writing declaring that they are ‘‘joint owners’’ or ‘‘joint tenants’’ of 
the moneys deposited in the account. Where these or words of similar 
import have been used, it has been held that the form of agreement 
conclusively establishes the right of the survivor to the balance in the 
account and that parol evidence may not be admitted for the purpose 
of showing that one of the parties had in fact no interest in the fund 
and that the transaction was resorted to merely to serve the convenience 
of the true owner. Matthew v. Moncrief, 77 U. S. App. D. C. 221, 135 
F, 2d 645, 149 A. L. R. 856, with annotation at p. 862; Kennedy v. 
MeMurray, 169 Cal. 287, 146 P. 647, Ann. Cas. 1916 D, 515; Estate of 
Fritz, 130 Cal. App. 725, 20 P. 2d 361. Kennedy v. MeMurray was 
decided without reference to a California statute, in effect at the time, 
which provided, among other things, that a deposit made by a person in 
the name of such depositor and another person, in form to be paid to 
either or the survivor, or survivors of them, should become the property 
of such persons as joint tenants; while the decision in the case of 
Estate of Fritz, supra, was based both upon the common law and the 
statute. 

There would seem to be a difference between the legal effect of such 
an agreement and one which contains no express words of joint owner- 
ship. We so suggested in Beach v. Holland, 172 Or. 396, 414, 142 P. 2d 
990, 149 A. L. R. 866, and Manning v. United States National Bank, 
Or., 148 P. 2d 255. Nevertheless, some courts have held that even agree- 
ments so explicit are not conclusive of the question of ownership of the 
moneys in the account, but that extrinsic evidence may be received to 
determine the question of donative intent. In Gorman v. Gorman, 87 
Md. 338, 39 A. 1038, 1039, the depositors declared they were ‘‘joint 
owners.’’ The court said that these words were not used ‘‘in the 
definite legal sense,’’ and, since the circumstances indicated no intention 
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to make a gift, that the survivor claiming the fund as donee was not 
entitled to recover. In Trenton Saving Fund Society v. Byrnes, 110 
N. J. Eq. 617, 160 A. 831, an agreement reading in part ‘‘this account 
and all money to be credited to it belongs to us as joint tenants’’ was 
said to be prima facie evidence of donative intent, and evidence to over- 
come its effect was held admissible. In McLeod v. Hennepin County 
Savings Bank, 145 Minn. 299, 176 N. W. 987, the agreement contained 
this language, ‘‘this account is our joint property,’’ and the court con- 
sidered extrinsic evidence in passing upon the question of whether there 
had been an executed gift. Ball v. Forbes, 314 Mass. 200, 49 N. E. 2d 
898, 899, decided in 1943, involved several accounts, one containing the 
language ‘‘as joint tenants either to draw survivor to take 
all,’’ the others reading ‘‘payable to either or survivor.’’ In a case 
tried to a jury where the right of the survivor was in question, instruc- 
tions given by the court. which attributed to the mere form of the 
contracts a conclusiveness as between the parties (other than the bank), 
were held erroneous. The question whether a present gift was made 
was said to be one of fact for the jury to decide on all the evidence, and 
no distinction was recognized between the various forms of contract. 
In all the foregoing cases both parties to the joint accounts signed the 
deposit agreements. See McKenna v. McKenna, 260 Mass. 481, 157 
N. E. 517; Armstrong’s Ex’r v. Morris Plan Industrial Bank, 282 Ky. 
192, 1388 S. W. 2d 359; Commercial Trust Co. v. White, 99 N. J. Eq. 
119, 126, 132 A. 761, affirmed 100 N. J. Eq. 561, 185 A. 916. 

There are other cases involving contracts containing words of joint 
ownership in which, while the right of the survivor to the balance in 
the account was determined entirely on the basis of the language used 
in the agreement, no attempt seems to have been made to introduce 
extrinsic evidence to explain the transaction, and the admissibility of 
such evidence was not discussed. See Mader v. Stemler, 319 Pa. 374, 
179 A, 719; Commercial Trust Co. v. White, supra; Holt v. Bayles, 85 
Utah 364, 39 P. 2d 715; Rockefeller v. Davenport, 377 Mass. 105, 177 
N. E, 856. It should be observed that in Trenton Saving Fund Society 
v. Byrnes, supra, the court, in citing Commercial Trust Co. v. White, 
supra, said that the latter case was not authority against the admission 
of extrinsic evidence. 

In some states the problem has been settled by legislation. The first 
statute on the subject was enacted in New York, and has been construed 
by the Court of Appeals of that state as follows: ‘‘When a bank account 
is opened in the form prescribed by statute (Banking Law, § 249, subd. 
3) (i. e., a deposit ‘‘made by any person in the names of such depositor 
and another person and in form to be paid to either or the survivor of 
them’’), a presumption at once arises that the interest of the depositors 
is that of joint tenants. Upon the death of one of the depositors, this 
presumption becomes conclusive in favor of the survivor in respect of 
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any moneys then left in the account. It continues to be a mere presump- 
tion in respect of any moneys previously withdrawn.’’ Marrow v. 
Moskowitz, 255 N. Y. 319, 221, 174 N. E. 460. 

Similar statutes adopted in California, Michigan and Missouri have 
received a like construction: Ambruster v. Ambruster, 326 Mo. 51, 31 
S. W. 2d 28, 77 A. L. R. 782; Esling v. City National Bank & Trust Co., 
278 Mich. 571, 270 N. W. 791; Wallace v. Riley, 23 Cal. App. 2d 654, 
74 P. 2d 807, hearing denied by Supreme Court; see, also, In re Kellogg, 
41 Cal. App. 2d 833, 107 P. 2d 964, and California cases there cited; 
Jorgensen v. Dahlstrom, 53 Cal. App. 2d 322, 127 P. 2d 551. 


We are not dealing in this case with a form of deposit agreement in . 


which the parties to a joint account have expressly declared that they 
are ‘‘joint owners’’ or ‘‘joint tenants,’’ or that the moneys credited to 
the account ‘‘belong to’’ them jointly, and we have no occasion to 
express an opinion as to the effect of the use of such expressions. Nor is 
there any statute in this state which fixes the rights, as between them- 
selves, of joint depositors in a savings bank account. The deposit here 
was made subject to the condition, assented to in writing by both 
depositors,. ‘‘that the amount thereof and all dividends thereon shall 
be paid by the said First National Bank to us, or either of us, or to the 
survivor of us, or to the executors, administrators or assigns of such 
survivor’’; and the question is whether this form of agreement is so 
clear, unambiguous and conclusive as to shut off all inquiry as to the 
real ownership of the money and, by the mere force of its provisions, 
establish in each of the joint depositors an interest in the fund. 

We think that an affirmative answer to that question would be 
contrary to the better reasoning and the decided weight of authority. 
The most that can be said is that the words of this deposit agreement 
are some evidence of the intention on the part of Harriet Holbrook to 
transfer an interest in the account to her sister. Speaking of a similar 
agreement in Beach v. Holland, supra, 172 Or. at page 412, 142 P. 2d 
at page 996, 149 A. L. R. 866, we said ‘‘The provision in the contract 
giving to the plaintiff the right of withdrawal is evidence of the intent 
of the deceased to make a present gift’’; though even upon that proposi- 
tion the courts are not in entire agreement. Thus, in Flanagan v. Nash, 
185 Pa. 41, 39 A. 818, 819, a provision giving the survivor the right to 
draw was said to confer that right and nothing more. ‘‘There is nothing 
to show,’’ the court said, ‘‘that, if the defendant withdrew the money, 
he could keep it as his own.’’ In Denigan v. Hibernia Savings & Loan 
Society, 127 Cal. 137, 59 P. 389, 390, where the joint depositors gave 
written directions to the bank to pay to the individual order of either, 
the court said: ‘‘The form in which the deposit was made is entirely 
consistent with a desire on the part of the wife to give to her husband 
authority to withdraw money from the bank from time to time as she 
might need it, and it should not be held that she intended to part with 
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her title thereto by reason of an ambiguous phrase, which is quite con- 
sistent with a contrary purpose.’’ 

In Green v. Comer, Okl. Sup., 141 P. 2d 258, 262, the court said of 
the provision for withdrawal by the survivor: ‘‘However, the more 
general and we believe the better view is that such additional language 
is a circumstance to be considered in conjunction with the relationship of 
the parties and other circumstances in the case. Its weight as a circum- 
stance may vary greatly with the different relationships between the 
co-depositors. It may correspond to the arrangement between the parties 
or it may be solely for the convenience and protection of the bank and 
as such constitute an agreement between the depositors and the bank 
as distinguished from a contract between the depositors. Of course, 
different considerations apply to a contract strictly between the 
depositors and a form prepared by the bank may be used by depositors 
as a means of carrying out their arrangements.’’ a 

Again, in Taylor v. Coriell, 66 N. J. Eq. 262, 57 A. 810, 811,.the 
court quoted the following from Skillman v. Wiegand, 54 N. J. Eq. 198, 
9 Dick. Ch. 198, 33 A. 929: ‘‘In view of the well-known practice of 
savings banks to pay money on the presentation by the depositor in 
person of his or her pass-book, the motive of convenience in drawing 
money without personal attendance becomes at once prominent, and a 
not uncommon purpose in the placing of moneys in bank to joint 
account.”’ 

In Kelly v. Beers, 194 N. Y, 49, 55, 86 N. E. 980, 982, 128 Am. St. 
Rep. 543, the court said that it was so apparent that it must be conceded 
that the account on its face (‘‘payable to ‘Kate V. Beers or Sarah E. 
Kelly, her daughter, or the survivor of them’’’) ‘‘imports such joint 
ownership by appellant and deceased with final sole ownership by. 
survivorship’’; but then referred to New York cases holding that ‘‘the 
mere form of the account in such a ease as this will not be regarded as 
sufficiently establishing the intent of the person making it to create a 
trust in behalf of another or to give to such another joint interest in or 
ownership of the deposit.’’ See, also, 5 Zollmann, Banks and Banking, 
Perm. Ed., 239, § 3221. : 

Notwithstanding the authorities to the contrary, we adhere to the 
view expressed in Beach v. Holland, supra, that the agreement itself is 
some evidence of an intention on the part of the owner of the money 
deposited to make a gift of a joint interest in the account, and that if 
nothing more were shown than the deposit agreement itself, that would 
suffice to make out a prima facie case in favor of one asserting such an’ 
interest. See Raferty v. Reilly, 41 R. I. 47, 102 A. 711. But, whether 
that theory be adopted, or the view be taken that no presumption. or: 
inference whatever is to be drawn from the agreement, in .any case, we 
think, for the reasons stated in the opinions of the courts from ‘which. 
we have quoted, that the instrument is ambiguous, and. :that, wheni 
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ownership of the fund is called in question, resort may be had to extrinsic 
evidence in order to determine the controversy. That is the necessary 
implication of our decision in Beach v. Holland, supra. The deposit 
agreement in that case was in the identical language of the agreement 
in the instant case. The survivor of the two joint depositors claimed to 
be the owner of the balance in the account, and we held that evidence of 
the relationship between the claimant and her deceased sister, with whose 
moneys the account was opened, and of statements made by the deceased 
sister prior to opening the account, at the time of the transaction, and 
subsequently, sufficiently indicated a donative intent, and that the effect 
of the transaction was to vest in the donee a present joint and equal 
interest in the deposit, and, on the death of the donor, title to the 
balance then remaining in the account. We held that in order for the 
survivor to recover it was necessary to show a donative intent and the 
present transfer of an interest in the account, and cited and relied upon 
decisions of other courts in which parol evidence was deemed material to 
that issue. It is true that in Beach v. Holland the evidence came in 
without objection, but we neither had nor expressed any doubt of its 
propriety; but, on the contrary, considered the effect that might be 
properly given to such evidence in connection with the terms of the 
deposit agreement and all the attendant circumstances. 

We think the fair inference arising from the power given to each 
of the parties to draw on the account—expressed in the present instance 
by the words ‘‘shall be paid’’—is that an interest in the fund was created 
by the original owner of the moneys deposited in favor of her co- 
depositor, but that this inference ‘‘is a weak one and readily yields to 
parol proof of the real intention of the parties.’’ Ambruster v. 
Ambruster, supra [326 Mo. 51, 31S. W. 2d 37, 77 A. L. R. 782]. The 
difficult question of the right to follow funds withdrawn during the 
lifetime of both parties, where the fact of a gift has been established, 
discussed in the case just cited and in the annotation thereto at 77 
A. L. R. 799, is not here presented. 

The right to introduce extrinsic evidence in order to determine the 
intent of the parties and the realities of the transaction follows, we think, 
from the dubious character of the deposit agreement, and is sustained, 
as we have said, by the weight of authority. If, as some courts have 
held, such evidence may be received to overcome the apparent meaning 
of agreements in which the parties declare themselves joint owners or 
joint tenants, for a much stronger reason should that be the rule where 
the agreement merely provides that the moneys deposited to the credit 
of the aecount shall be payable to either of the joint depositors or to the 
survivor of them. And by most of the courts that have dealt with the 
question in cases involving agreements of the latter type, that has been 
the governing principle. In not all the cases taking this view does it 
definitely appear that both parties signed the deposit agreement, but 
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the rationale of the decisions, namely, the want of conclusiveness in the 
words of the agreement itself, warrants the statement, we think, that 
the failure of one of the parties to sign the agreement was not in any 
of these cases deemed a decisive,factor. See Raferty v. Reilly, supra; 
Commercial Trust Co. v. White, supra; Rauhut v. Reinhart, 22 Del. Ch. 
431, 180 A. 913; New Hampshire Savings Bank v. McMullen, 88 N. H. 
123, 185 A. 158; Peoples Bank of Denton v. Turner, 169 Md, 430, 182 A. 
314, 103 A. L. R: 490; Taylor v. Henry, 48 Md. 550, 30 Am. Rep. 486; 
Goldston v. Randolph, 293 Mass. 253, 199 N. E. 896, 103 A. L. R. 1117; 
Bedirian v, Zorian, 287 Mass. 191, 191 N. E. 448; Burns v. Plaza Bank 
of Commerce, Mo. App. 141 S. W. 2d 209; Lester v. Guenther, 134 
N. J. Eq. 53, 33 A. 2d 815; Kaufman v. Edwards, 92 N. J. Eq. 554, 113 
A. 598; and cases already cited upon the ambiguous character of the 
deposit agreement. See, also, 5 Michie, Banks and Banking, 102, § 46. 

A different opinion has been expressed in Illinois Trust & Savings 
Bank v. Van Vlack, 310 Ill, 185, 141 N. E. 546; Sage v. Flueck, 132 
Ohio St. 377, 7 N. E. 2d 802; Rhorbacker, Ex’r. v. Citizens Bldg. Ass’n 
Co., 188 Ohio St. 273, 34 N. E. 2d 751, 1385 A. L. R. 988; Cleveland Trust 
Co. v. Scobie, 114 Ohio St. 241, 151 N. E. 373, 48 A. L. R. 182; and, 
possibly, in Deal’s Adm’r v. Merchants’ & Mechanics’ Savings Bank, 
120 Va. 297, 298, 91 S. E. 135, L. R. A. 1917 C, 548. In these cases 
the courts held that, irrespective of any question of a gift in praesenti, 
the contract itself operated to transfer a joint interest in the account 
to the depositors, a theory which, in Beach v. Holland, we declined to 
follow. 

While there is language in the opinion in the case of In re Edwards’ 
Estate, 140 Or. 431, 14 P. 2d 274, which seems to lend support to the 
defendant’s position, the decision itself, we think, does not. It was a 
case of a joint account between husband and wife, which the wife 
claimed as survivor upon her husband’s decease. Evidence that the 
account was opened with moneys belonging to the wife and as to the 
respective amounts deposited by each of the parties was considered, and 
the court, placing itself in the position of the parties, concluded that 
the word ‘‘payable’’ in the contract meant ‘‘that the balance should 
belong to the survivor and should be delivered to him or her as the 
sum to which he or she was entitled.’’ 140 Or. page 448, 14 P. 2d page 
280. Since no attempt was made to show a different understanding, the 
case cannot be considered authority against the admission of extrinsic 
evidence. The court, in fact, recognized that the words ‘‘pay’’ and 
‘‘nayable’’ are equivocal in nature. 

It remains only to say that uncontradicted evidence, sufficiently 
corroborated, shows that the moneys deposited in this account were all 
the proceeds of rent of a house in the city of Portland owned by the 
claimant; that the deceased collected these rents as the agent of the 
- claimant, and not otherwise, and deposited them in the account pursuant 
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to an arrangement between the parties made for the convenience of the 
claimant, who lived and was engaged in business some distance from the 
city of Portland ; that there was no intention on the part of the claimant 
to transfer any interest in the depositwto her sister, and the latter never 
acquired an interest therein, but withdrew and misappropriated the 
larger part of the moneys so deposited without the claimant’s knowledge. 
Complaint is made by the defendant of the amount of the judgment; 
but there is no assignment of error in that regard, nor was the question 
presented to the trial court by motion, request for findings, or otherwise. 
The point, therefore, cannot be considered by us. We think, moreover, 
that if any one has the right to complain as to the amount awarded, 
it is the claimant, for the court held that the statute of limitations barred 
her right of recovery as to sums withdrawn more than six years before 
the commencement of the action. This we think was error, for the 
deceased was in the position of a trustee for her sister, who knew nothing 
of the misappropriations of the moneys until after the former’s death; 
and the statute would not begin to run until after a demand and 
refusal to pay. See 34 Am. Jur., Limitation of Actions, 145, § 180. 
The claimant, however, has not appealed, and we are unable, therefore, 
to correct the error. 

Nor do we find any merit in the contention that the recovery is not 


based on the claim as presented. The essential facts which would support 
a judgment are stated in the claim; and the fact that counsel for the 
claimant, or the court below, may have entertained an erroneous legal 
theory as to the ground of liability is immaterial. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Power to Purchase Granted to Co-Executor Excluded Power to 
Determine Distributive Share of Estate in Liquidation 


Boston Safe Deposit & Trust Co. v. Lewis, Supreme Judicial Court -of 
Massachusetts, 57 N. E. Rep. (2d) 638 


Testator, owner of a half interest in a furniture company, by the 
eleventh paragraph of his will, authorized the executors to sell the half 
interest to testator’s co-owner at a price to be fixed by said co-owner, 
who was also one of the executors of the testator’s estate. Evidence at 
a hearing before the judge of the Probate Court discloséd that there was 
no bona fide sale to co-owner. The testamentary provision was utilized 
by the executors to enable co-owner to obtain a larger percentage of 
assets upon liquidation of the company. The co-owner insisted upon 
this larger percentage of proceeds of sale of company being negotiated 
by the executors with a third party. The bank and others thereupon 
arranged to dispose of the assets by means of this alleged sale to 
the co-owner. The Probate Court in its finding stated that there was 
in reality no purchase by the co-owner of the estate’s interest in the 
company in conformity with paragraph eleven of said will and that the 
apparent sale to the co-owner was merely a device used to enable him 
to obtain a larger share in the liquidation of the company. The court 
allowed the first and second accounts as. modified by surcharging two 
of the three executors for the difference between amount estate received 
and amount it should have received on equal division of proceeds of 
liquidation of the company. 

On appeal of the two executors surcharged, the court affirmed the 
decree of the Probate Court. It held that notwithstanding the fact that 
the co-owner clearly had the right to purchase the half interest of the 
testator at a price to be determined by him, provided he acted in good 
faith, nevertheless the court was warranted in examining the transac- 
tion in order to ascertain whether there was a genuine purchase by the 
co-owner in accordance with the power conferred upon him by the will, 
or whether the purported purchase was merely the garment covering an 
improper division of the proceeds arising out of the winding up of the 
company. .The court held that the co-owner had been given the power 
to purchase but not the right to determine the value of the distributive 
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share of the estate upon the winding up of the company. The power 
of sale could not be used by the executors to induce one of them to 
consent to the sale of the business and the liquidation of the company 
in consideration of the distribution to the co-owner of a larger share of 
the assets than he would have been otherwise entitled to. 


Trust Created by Settlors Held Valid Notwithstanding Subsequent 
Will of One of Settlors 


Central Trust Co. v. McCarthy, Court of Appeals of Ohio, 57 N. E. Rep. 
(2d) 126 


Eight persons all co-tenants of nineteen parcels of property con- 
veyed by warranty deed the absolute fee simple title to said parcels of 
property to plaintiff trust company. Simultaneously with this con- 
veyance, a trust agreement was entered into between the grantee 
(plaintiff) and the grantor, setting forth the terms under which the 
grantee held the property and the rights of the grantors as beneficiaries 
of the trust. The trust agreement did not attempt to create an estate 
to take effect on the grantor’s death. It recognized the grantors as 
owners of the entire equitable title and provided that each grantor 
might transfer his respective equitable interest during life or by will. 
The trust agreement further provided that trust might be altered, 
modified or revoked by direction in writing signed by all grantors or 
persons owning equitable interest in the trust. Subsequent thereto one 
of said grantors executed a will whereby she devised all of her realty 
to the executor named therein, the defendant in the instant action, with 
full power to sell it even if it gave executor all title that testatrix was 
capable of conveying in the trust property. 

The instant action for a declaratory judgment was brought by 
plaintiff trust company as trustee under trust agreement against 
defendant as executor of the estate of one of the grantors, to determine 
the legal status of and to construe the trust instrument. Defendant 
contended (1) that the trust was testamentary in character and for 
that reason did not divest grantor (testatrix) of title in her lifetime 
and as it was not executed with the formalities of a will, it could have 
no effect upon the devolution of the title upon her death. (2) That the 
trust agreement created an agency only. (3) That by the terms of 
testatrix’ will, her executor was made the legatee and devisee of the 
legal title of all testatrix’ property in trust for the purpose stated in 
her will and that, therefore, whatever was acquired by any one on the 
death of testatrix should be through her executor (defendant) _ acting 
as trustee to carry out testatrix’ testamentary intent. 

It was held (1) that trust agreement was not invalid as an attempt 
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to dispose of property by will without complying with statutory 
formalities. (2) The provisions for modification, alteration or revoca- 
tion of trust by any of grantors by their respective wills did not create 
mere relationship of agent and principal between trustee and grantors 
which terminated on death of a grantor. The legal title to property 
remained in trustee irrespective of the death of any one of the grantors. 
(3) The will of one of the grantors, executed subsequent to trust agree- 
ment did not give executor legal title thereto since that was in the 
trustee. The devise to the executor by the testatrix’ will, merely gave 
executor a subtrust of the equitable title of testatrix in trust property 
for purpose stated in the will. 


Committee of Incompetent Not Warranted in Revoking “Totten 
Trust” 





Application of National Commercial Bank & Trust Co. of Albany, Supreme 
Court, 50 N. Y. Supp. 274 


Donor opened a bank account in his name as trustee for his sister. 
Subsequent thereto donor was duly adjudged an incompetent person 
and by order of court the petitioner in the instant case was appointed 
Committee of incompetent’s estate. There had been no withdrawals from 
the bank account since the original deposit. There was evidence that 
mental condition of incompetent was improving, that there were no 
outstanding unpaid debts, and that there was no pressing need that 
trust previously created by incompetent should be revoked for main- 
tenance and protection of incompetent. Petitioner brought this action 
seeking to be instructed as to whether it had the power and duty on 
behalf of the incompetent to revoke the trust and restore the fund to the 
sole name of the incompetent. Petitioner was apprehensive that in the 
event of death of incompetent it might be subjected to claim on behalf 
of the personal representatives of incompetent that the fund should 
have been restored to incompetent. Petitioner also alleged that it did 
not wish to subject itself to liability to incompetent’s sister, the named 
beneficiary, by improperly terminating the trust. 

It was held that the bank account opened by the donor is a ‘‘Totten 
Trust’’ and is merely a tentative trust revocable at will until the 
depositor (donor) dies or completes the gift in his lifetime. The 
Committee did not take title to the property of the incompetent, but 
merely had control over it as an officer or agent of the court. The 
primary duty of the Committee was to attend to the personal wants 
and comforts of the incompetent, its functions are purely ministerial. 
The Committee has no right to change or modify any act or acts 
performed by the incompetent before he was adjudged’ incompetent. 
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There was no evidence in the instant case that required a revocation 
of the trust for the protection or benefit of the incompetent. The 
‘Totten Trust’’ created for the benefit of incompetent’s sister should 
be preserved intact. 


Petition For Removal of Executor Must Comply With Statutory 
Procedure 





In Re Erpenback’s Will, Supreme Court of Wisconsin, 15 N. W. Rep. (2d) 795 


Executor of decedent testate had filed petition for instruction by 
the court. Subsequent thereto devisees and heirs of decedent orally 
moved for executor’s removal. 

It was held that where the parties were before the court solely on 
executor’s petition for instructions, the executor was not before the 
court to show cause why he should not be removed. The oral motion 
by devisees for his removal, even though based on facts stated in 
executor’s petition for instructions, could not serve as substitute for 
statutory proceeding for removal of the executor. The court had no 
jurisdiction to remove the executor on the theory that executor’s general 
appearance was equivalent to timely personal service of statutory 
notice on him. The procedure for the removal of the executor is 
statutory, St. 1948, Sees. 310.21, 324.19, 324.35, and the court can 
acquire jurisdiction solely in compliance with statutory procedure. 


Powers of Trustee to Direct Investments During Settlor’s 
Incompetency 





Chase National Bank of City of New York v. Ginnel, Supreme Court, 50 
N. Y. Supp. (2d) 345 


Plaintiff, trustee under indentures between settlor and plaintiff 
brought this proceeding for settlement of an account. The plaintiff 
also asked the court to determine whether by reason of the incompetency 
of the settlor, who was declared incompetent, the plaintiff may exercise 
its sole discretion with respect to the investment of the trust estate, or 
whether the settlor’s two sons, the defendants in the instant action, 
have any power of control over investments during the period of the 
incompetency of the settlor. Under the trust the settlor received a 
certain sum annually out of income for life and the balance to her. 
The agreement further provided that after the death of the settlor the 
trust was to be divided into two shares, one for each of her sons in 
trust with gift over to their respective issue. It further provided that 
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during the lifetime of the settlor the powers of investment and the other 
administrative powers should be subject to the control of the settlor 
whose directions to the trustee would also be subject to the consent of 
the settlor’s sons. The settlor also provided that her power of control 
over the investment of the trust fund might be relinquished by her at 
any time, in which event the plaintiff, as trustee should invest and 
reinvest the trust fund in its discretion. 

It was held that where the settlor had reserved to herself the right 
of revocation of the trust, such right, could not be exercised during 
settlor’s incompetency by her Committee. The powers of the Com- 
mittee do not include those of making an election or option on behalf 
of the incompetent to change act performed by incompetent prior to 
incompetency. The ability of the Committee to alter status of in- 
competent’s property is limited to necessities of the case and the 
requirements of the incompetent person. The Committee could not 
exercise rights possessed by incompetent to direct investment of the 
trust. The court further held that the plaintiff as trustee possessed the 
same powers with regard to the investment and control of the trust 
fund during the settlor’s incompetency which it would have had in 
the event that the settlor voluntarily waived or relinquished her power 
to direct and control the trust fund in accordance with the provisions 
of the trust agreement. 


Apportionment of Stock Distribution 


Old Colony Trust Co. v. Aymar, Supreme Judicial Court of Massachusetts, 
56 N. E. Rep. (2d) 889 


Petition by testamentary trustee seeking instructions whether to 
treat a certain distribution of stoek as capital or income. The trustee, 
held in his trust capacity, 10 shares of stock of an oil company. The 
income from the trust involved was payable to respondent life bene- 
ficiary. Upon death of life beneficiary the principal of the trust estate 
was to be paid to respondent remainderman. The directors of oil 
company voted to declare out of its assets to stockholders of record 
as of a specific date a distribution of certain assets of the company, 
certain shares of the capital stock of a natural gas company, the 
distribution to be at the rate of one share of natural gas company stock 
for each ten shares of stock held by each stockholder of record of the 
oil company. All of the capital stock of the natural gas company was 
acquired with the approval of the Securities and Exchange Commission 
in exchange for the capital stock of certain natural gas companies, of 
the ownership of which the oil company had been ordered to divest 
itself by the above-mentioned commission under the provisions of the 
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Publie Utility Act of 1935 (c. 687, 49 U. S. Sts. at.Large 803) and the. 
distribution of the stock of the natural gas company was made in 
obedience to the order of that commission. Under its order no fractional 
shares were to be issued to stockholders but distribution was to be made 
at a proportionate cash value to stockholders who would otherwise be 
entitled to receive scrip therefor, and the directors so voted in ordering 
the distribution of the stock of the natural gas company. 

It was held that the distribution of stock of the natural gas company 
was required to be treated as trust income for the purpose of trust 
accounting, inasmuch as the dividend impaired neither the legal nor 
the contributed capital of the oil company. The fact that the distribu- 
tion, which could have been voted properly in. the discretion of the 
directors of the oil company, was voted by order of the Federal authori- 
ties did not change the character of the distribution for the purposes 
of trust accounting, 


Solicitor for Trustee Properly Refused Allowance 


Rotherberg v. Franklin Washington Trust Co., Court of Errors and Appeals 
of New Jersey, 39 Atl. Rep. (2d) 435 


In a proceeding to recover any profits made by trust company as 
trustee and its affiliate mortgage company from investment of trust 
funds of decedent’s estate the decree of the court disallowed recovery 
on ground that no profits were made. The court, in its decree, also 
assessed against trust company sums allowed master, to whom matter 
was referred, as compensation for his services and reimbursement for 
disbursements, and refused any allowance to solicitor for the trust 
company. 

On appeal from parts of decree, it was held that the allowance and 
disbursements to the master were properly assessed and the court 
properly refused any allowance to the solicitor for the trust company. 


Disposal of Personal Property By Previously Executed Will 
Effective Under Subsequent Trust Agreement 


County Trust Co. v. Quencer, New York Supreme Court, 112 N. Y. Law 
Journal, 1154 Nov. 2, 1944 


Decedent executed a will which contained no specific exercise of any 
power of appointment. Subsequent thereto a trust agreement was 
executed. which provided that the principal of the trust shall upon the 
death of both settlors be distributed ‘‘to such persons only as the 
surviving settlor shall by his or her last Will and Testament appoint.’’ 
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The question before.the court was whether the previously executed will 
which contained no specific exercise of any power of appointment did 
actually dispose of personal property under the provisions of the sub- 
sequent trust agreement which provided that the principal of the 
trust shall upon the death of both settlors be distributed ‘‘to such persons 
only as the surviving settlor shall by his or her last Will and Testament 
appoint. ’’ , 

It was held that the previously executed will did dispose of the 
personal property under the provisions of the subsequent trust agree- 
ment as therein stipulated. The court held that Section 18 of the 
Personal Property Law was decisive of the question. It concluded 
that an intention that the will shall not operate as an execution of the 
power cannot be inferred from the fact that the antedated will made 
no reference to the power of appointment. 


Disclaimer of Trust By Trustee Defeats Trust 


Reichert v. Mikesell, Court of Appeals of Ohio, 57 N. E. Rep. (2d) 160 


- Decedent testate by her will devised and bequeathed real and 
personal property to a humane society, with the stipulation that the 
property was to be held and used, respectively, as an animal shelter, 
and as a source of income to pay a named attendant of the shelter a 
weekly sum and to help maintain the shelter. The will further provided 
that said property was to pass under the residuary clause in the event 
it was not so used. 

It was held that the failure of the humane society to accept the gift 
nullified the provision as to the named attendant and the entire gift 
passed under the provisions of the residuary clause of decedent testate’s 
will. The court held that there was no duty imposed on the humane 
society to accept the devise and bequest or to act as trustee of a trust 
where the terms thereof were such that duties were burdensome. 
Disclaimer of trust defeated the trust. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Transfer of Property Within Five Years of Death Held Subject to 
Estate Tax as Being In Contemplation of Death 


Constance B. Hauser, Exec. (William R. Buckminster Est.) v. Commissioner 
U. S. Circuit Court of Appeals, Second Circuit, No. 88 


Decedent died on October 14, 1939, age 67 years and nine months. 
In 1933, at the age of 61, he suffered a cerebral hemorrhage. For the 
rest of his life he had been constantly under medical care due to shock 
or cerebral hemorrhage. Though he did manage, at times, to take 
short hikes and bathe in a nearby lake, he was always compelled to 
avoid overexertion. He was afflicted with high blood pressure, chronic 
myocarditis and chronic nephritis, and the effects of his stroke were 
apparent in a slight paralysis of the face. 

On December 26, 1934, the decedent deeded his Boston home and 
his summer home at Tamworth, N. H., to his wife. On the same day he 
transferred to his daughter all of his securities with the provision that 
she should pay all of the income therefrom to his wife during her life 
and until the decedent’s death, and upon his death the daughter was to 
retain one-third of the income and pay over the remaining two-thirds 
to the decedent’s wife. The daughter was eventually to receive the 
corpus of the trust. The arrangement that two-thirds of the income 
from the securities should be paid to his wife at decedent’s death was 
for the purpose of equalizing the income of the daughter and her 
mother after the date of the decedent’s death; for upon his death the 
daughter was to receive the income from the trust estate created by 
decedent’s father. Decedent retained for his own needs only the 
income of that trust, amounting to approximately $12,000. He filed 
original and amended gift tax returns, and paid the tax and a small 
deficiency later assessed. The decedent’s condition was much worse in 
1938 and 1939 than in former years. Finally, on October 14, 1939, he 
died of the ailments from which he had been suffering. 

It was held that the dominant motive for the transfers in 1934 was 
contemplation of death and that the transfers were ‘‘plainly substitutes 
for testamentary disposition.’’ Although decedent may have had other 
reasons for making the transfers, they were not dominant. The evidence 
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as to decedent’s condition in the interval after his stroke up to the time 
when he transferred a ponderable part of his property is surely sub- 
stantial ground for this conclusion. That in that interval he indulged 
in some physical exercise by no means compels a contrary conclusion. 


Gifts Held to Be of Present Interests As to Income and Future 
Interest As to Principal 


Arthur A. Frank Estate, U. S. Tax Court, T. C. Memo., Docket No. 107828 


Taxpayer created two trusts in 1937, identical as to their terms, 
for the primary benefit of each of his two sons. Under the terms of 
each trust there was a possibility of reverter, so remote that no basis 
exists upon which it could be valued. To each of these trusts taxpayer 
made gifts in the taxable years. The donee in each trust had no right 
to receive the corpus until he reached the age of 50 years. The income 
of each trust was currently distributable to the donee unless used by 
the trustee to pay premiums on life insurance policies or annuities for 
the primary benefit of the beneficiary who, however, was entitled to 
exercise the rights of owner of the insurance or annuities. It was held 
that each gift with respect to the income therefrom was a gift of a 
present interest, and, as to the principal, a future interest within the 
meaning of section 504 (b) of the Revenue Act of 1932. 


Transfers Excluded From Gross Estate Where Lives of 22 Persons 
Intervene 


Estate of Frank Hall, U. S. Tax Court, T. C. Memo. 1651 


Decedent created a trust for the benefit of his sisters, nephew and 
niece, and named successors in the event of their death. The income 
of the trust was reserved to the grantor during his lifetime. If none 
of the beneficiaries survived the grantor, then upon his death the 
property was to be divided among the next of kin surviving. At the 
time of executing the trust indenture the grantor was 64 years old. 
One of the beneficiaries was 8 years old and had an actuarial life 
expectancy of 49 years. The Tax Court very briefly holds the trust 
property not a part of the gross estate, as it was not intended to take 
effect in possession or enjoyment at the death of the grantor. The 
Court says, ‘‘it would be fruitless to discuss again the arguments and 
theories affecting this question. The possibility of reversion was too 
remote where 22 lives intervened and the youngest beneficiary had a 
life expectancy of 49 years, when the grantor was 64. 
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Trust Income Taxable to Grantor 


Estate of Bertha Stockstrom, U. S. Tax Court, 4 T. ©. No. 2 


Grantor created trusts for children and grandchildren but reserved 
right to amend trust agreement and other powers, including removal 
of trustees at will. Income and under certain circumstances, corpus 
were distributable to beneficiaries selected at discretion of trustees who 
‘were grantor’s husband and another. It was held that taxpayer 
retained such control over the distribution of trust income as to render 
her taxable thereon under See. 22 (a) I. R. C. 


Remainder Value of Trusts With Remote Possibility of Reversion 
Not Includible In Gross Estate 


Estate of Margaret Durbin Sibley, U. S. Tax Court, T. C. Memo, Docket 
No. 534 


Decedent created three trusts wherein she made completed gifts of 
both life estates and remainder interests in the trust assets. She retained 
no reversionary interests or any right to change the beneficial interests. 
The death of the decedent did not affect the final distribution of the 
remainder interest, the identity of the distributees, or the quantum of 
the final gifts. It was held that the remainder values of the corpora 
of the trust estates are not includible in the gross estate of the decedent. 


Trust Income Held Not Taxable to Settlor 


Armstrong v. Commissioner, U. S. Circuit Court of Appeals, Tenth Circuit, 
143 Fed. Rep. (2d) 700 


Settlor owned 50 per cent interest in a partnership. Upon the death 
«of one of the partners he acquired an additional 5 per cent interest. 
He transferred the 5 per cent interest to himself as trustee, to accumu- 
date the net income until his daughter attained the age of twenty-five 
zyears, when the corpus and accumulations were to vest in the son and 
<ddiaughter, or the survivor of them, or if both beneficiaries died before 
the termination of the trust, in their mother. Settlor was to have 
absolute power of management and control of the trust estate. 

It was held that settlor divested himself of all economic benefit or 
interest in the trust estate or in the income therefrom, that he was not in 
any sense the owner of the trust estate, and that the income was, there- 
fore, not taxable to him. Here, there was no way by which settlor could be 
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reinvested of any interest in the corpus by operation of the trust 
declaration. Nor was there any way in which he could have or derive 
a personal benefit from the income of the estate. To hold otherwise 
would be to say that a father cannot by deed of trust, no matter how 
absolute, give property to a child if he himself is the trustee and retains 
absolute control and management for the benefit of the estate. 


Installment Payments of Life Insurance Proceeds Not Taxable 
Where Beneficiary Has Right of Election 


Law v. Rothensies, U. S. District Court, E. D. Penn. 


Taxpayer’s husband died and left insurance policies without exer- 
cising any settlement options. Taxpayer, as beneficiary, requested that 
proceeds be paid in installments of 20 years certain and thereafter for 
life. The insurance companies assented to her requests. It was held 
that (1) where beneficiary elects to receive installment payments, such 
payments are not includible in gross income; (2) where insurance 
proceeds are payable in lump sum, because beneficiary has no right of 
election under policy, then any amounts received in installments by 
beneficiary over and above total proceeds payable in lump sum are 
includible in gross income; and (3) where beneficiary elects under 
agreement that the insurance company retain proceeds but pay the 
interest thereon, then such election is binding. If beneficiary later 
makes re-election, he is not entitled to exemption under the law. 


Oklahoma Community Property Law Ineffective For Federal 
Income Tax 


Commissioner v. Harmon, U. S. Supreme Court 


In 1939 Oklahoma adopted a community property law which is 
operative only if and when a husband and wife elect to avail themselves 
of its provisions. The Supreme Court of the United’ States recently 
decided that despite the fact that a husband and wife, residents of 
Oklahoma, elected to come under this new law, they were not entitled 
to divide their community income equally between them for Federal 
income tax merely permits voluntary action by a husband and wife, 
resulting in a transfer from one of the spouses to both of them of rights 
to income to be earned in the future. Such a community status is in 
substance no different from that derived through an irrevocable assign- 
ment of income to be earned in the future; and the Supreme Court 
determined several years ago that such an assignment of income does 
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not relieve the assignor from the income tax thereon. (Lucas v. Earl,: 
281 U. S. 111.) 

In distinguishing this Oklahoma law from the community property 
law of California, the Supreme Court pointed out that the community 
status in California has its origin in Spanish law and is legally 
imposed upon residents as an incidence of marriage. Accordingly, it 
appears that the community property law of California is not adversely 
affected by this decision involving Oklahoma law. 


Application of “Trust Fund Doctrine” To Account for Assets of 
Deceased Taxpayer 


United States of America, Plaintiff v. Myrtle C. Fisher, et al., United States 
District Court, Michigan 


The assets of a deceased taxpayer are primarily liable for payment 
of his Federal income taxes, and where there is a distribution to heirs 
of all the assets of decedent’s estate, leaving the same insolvent, each 
donee who has received a part of such distribution is severally liable 
under the ‘‘trust fund doctrine’’ to account for the value of assets so 
distributed to him, and his liability as transferee is a ‘‘liability in 
equity’’ which existed at the time the 1926 Revenue Act introduced a 
summary procedure for assessment and collection from transferees and 
is unimpaired by that Act. In establishing such liability, recognition 
need not be given to equities or priorities that may exist between such 
donees under state law. The period of limitations for assessment against 
decedent’s personal representative is the period that would have been 
in existence had death not occurred. 


Gifts and Transfers In Trust Held Not Made In Contemplation 
of Death 


Estate of William C. Atwater, U. S. Tax Court, T. C. Memo., Docket Nos. 
2616; 2617 


Taxpayer’s decedent died in 1940. For many years prior to 1936 
although he had suffered no serious illness he was health conscious. 
In 1928 he was at the peak of his physical condition; in that year he 
made a gift of corporate stock to his wife. In 1931 he transferred the 
bulk of his fortune to a bank in trust; his purpose was to improve the 
eredit of his enterprises with the bank from which he customarily 
secured large loans. In October, 1936, decedent, then making his home 
in Florida, gave his residence and real estate in Long Island to his 
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children that he might be freed of its care; and in November, 1936, he 
created a trust for his daughter-in-law. It was held, on all the facts, 
that the gifts and transfers in 1928, 1931 and 1936, respectively, were 
not made in contemplation of death. 


Remainder Interest In Inter Vivos Trust Subject to Possibility of 
Reverter Held Includible In Gross Estate 


William Walker Estate, U. S. Tax Court, 4 T. C. 47 


In this case value of remainder interest in inter vivos trust, after 
discretionary life estates to two minor unmarried grandchildren, which 
by the terms of the trust was to revert to decedent grantor, or, if he 
were dead, to his estate, upon the death of the grandchildren without 
wives or issue prior to receipt of the principal and in default of the 
exercise of limited powers of appointment, held, includible in decedent’s 
gross estate. It was further held that no reduction for the value of the 
hypothetical exercise of the powers is permissible. 


Executor’s Re‘mbursement of Loss on Illegal Investment Not 
Deductible 


Reimold v. Commissioner, U. S. Circuit Court of Appeals, Third Circuit, 
No. 8547 


Petitioner was the sole executor of his father’s will. The assets of 
his father’s estate consisted principally of stock in two corporations. 
Prompted by a desire to protect these two investments, the executor 
purchased certain shares of Northern States Power ‘‘A’’ stock at a 
price in excess of $13,000. Petitioner used estate money to do this, taking 
title in his own name. On being advised that the particular stock was 
not a legal investment permitted an executor under the laws of New 
Jersey, the petitioner sold the stock for the estate. The net price of 
$1,266.47, realized from: the sale, was turned over to the estate. The 
petitioner then cancelled a debt of the estate to him to the extent of the 
difference between the original cost of the stock and the net amount from 
thesale. This totalled $12,232.53, which the petitioner in his 1939 income 
tax return deducted from gross income. The petitioner states that his 
theory in so doing, was that, since the loss was incurred by him in order 
to protect the business of the two companies and to safeguard the estate 
of which he was executor, the loss was incurred in his ‘‘trade or business.’” 

The Court disallowed the deduction on the grounds that the loss did 
not result from his business but rather from his improper use of estate 
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funds. The investment allegedly to assist the corporation was not by . 
the petitioner personally. The loss arises solely from the fact that as a 
fiduciary, the petitioner made an illegal investment, later replacing the 
deficit remaining after the sale of the stock. Petitioner’s liability for 
the loss springs entirely from his trust position. The petitioner admit- 
tedly is not a professional executor or trustee and does not claim that 
handling estates is his ‘‘trade or business.’’ Even if such were the situa- 
tion, the illegal investment by him which resulted in the loss, would not 
be considered part of the ‘‘trade or business’’ of an executor and he 
would be individually responsible as held in Stuart v. Commissioner, 
84 Fed. (2d) 368. 


Termination of Power to Revoke Trust Results in Taxable Gift— 
Proceeds of Insurance Policies Taxable in Full 


Goodman v. Commissioner, U. S. Tax Court, 4 Tax Court 21 


On December 19, 1930 taxpayer created two trusts. The income from 
the securities in Trust A was to be used to pay premiums on five life 
insurance policies of $100,000 each on the life of her husband constituting 
Trust B, the excess amount of income to be paid to taxpayer. She 
reserved the right at any time during the lifetime of her husband to 
revoke the trusts and after the death of her husband the right to with- 
draw and repossess herself of not exceeding one-half of the assets con- 
stituting Trust A. On husband’s death Trust B assets were to be set up 
in trust for their children’s benefit. Up to husband’s death in 1939, 
the wife neither revoked the trusts nor relinquished such right. 

The Tax Court held taxpayer liable for gift tax in 1939 upon the 
value of the trust assets with respect to which the right of revocation was 
terminated by the death of her husband. It was held further that the 
value of the trust assets of Trust B for gift tax purposes was the amount 
of the proceeds of the policies payable upon the death of the insured. 


Transfer In Trust As Distinguished From Gift; Gain or Loss Basis 


J. Kiefer Newman, Jr. and Anne S. Newman v. Commissioner, U. S. 
Tax Court 


Under the terms of a trust, the trustees could distribute the rest to 
the beneficiaries, one of whom was the taxpayer. After a distribution 
of stock was made, taxpayer sold the shares, and claimed long-term 
capital losses on the sales in the taxable years 1938-1941, assigning to 





88 THE BANKING LAW JOURNAL 


the stock its basis to the grantor. The Commissioner disallowed the 
deductions, on the theory that the basis was the fair market value of 
the stock at the time of distribution to the taxpayer, a value not in 
excess of the price obtained. 

The Tax Court held that property acquired by means of a trust is 
governed as to basis by the provisions of Sec. 113 (a) (3), Act of 1938, 
which makes the basis of gifts in trust the same as the basis to the 
grantor, and not by Sec. 113 (a) (2), relating to gifts, which limits 
the basis for loss to the fair market value of the property at the time 
of the gift. The amendment enacted by Sec. 143 (b), Act of 1942, 
expressly including gifts in trust in the provisions relating to gifts 
generally cannot affect the result, since the amendment was given no 
retroactive effect, and was not characterized as declaratory of existing 
law. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Tax Planning 

EITHER the post-war tax 
N program proposed by the 
Committee for Economic Develop- 
ment, nor that recommended by 
the National Planning Associa- 
tion (Ruml-Sonne plan), cuts ex- 
cise taxes sufficiently states Rich- 
ard A. Musgrave of the Reserve 
Board’s Division of Research and 
Statistics in a recent issue of the 
Federal Reserve Bulletin. Dr. 
Musgrave also contends that the 
retention of a moderate corpora- 
tion tax, such as that proposed in 
the Twin Cities plan, is much more 
desirable than the drastic depar- 
tures from the existing corporate 
tax provisions that were suggested 
by the CED and the NPA. Major 
stimulus to a full employment pro- 
gram, he believes, springs from the 
reduction of excise taxes rather 
than elimination or drastic reduc- 
tion of corporation levies. 


Viewed as unsound is the basic 
promise that reduced corporate 
taxation will result in lower prices 
and increased wages. This is con- 
tra the position of the CED that 
corporation taxes should be elimi- 
nated because they constituted, in 
effect, a “sales tax, a tax on wages, 
and a tax on dividends.” Dr. Mus- 
grave feels that more certain and 
direct reductions in prices and in- 


creases in wages can be achieved 
through reductions in excise and 
payroll taxes. 


The article endeavors to test 
the three business post-war tax 
programs against the require- 
ments of a fiscal policy of full em- 
ployment. It is maintained that 
post-war tax policy can’t simply 
aim to “bring in the money” but 
must be so directed as to accom- 
plish a “high and stable level of 
income and employment.” And to 
attain this objective, it is empha- 
sized, taxes cannot be permitted to 
bear heavily on consumption. 
Therefore, it is concluded, the 
“post- war tax system must safe; 
guard a high level of expenditures, 
both by consumers and business.” 
Minimizing of tax deterrents to 
investment is regarded as the sec- 
ond, rather than the first basic re- 
quirement for a sound post-war 
revenue structure. 

Elaborating on consumption 
taxes, Dr. Musgrave points out 
that such levies, by sapping the 
flow of consumers’ demand, reduce 
the markets which business and 
agriculture supply. Conse- 
quently, they tend to be detrimen- 
tal to a high level of output and 
employment. He is also of the 
opinion that the CED and NPA 


plans contemplate too large a re- 
89 
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duction in corporate taxes rela- 
tive to personal income taxes. 
Corporation taxes, it is observed, 
fall more largely upon savings 
than do the personal income taxes 
which take their place; this, in 
part, offsets the stimulus to con- 
sumption provided by the cut in 
excises. Another disadvantage, it 
is remarked, is that elimination of 
corporation taxes tends to 
strengthen the competitive posi- 
tion of large as against small 
firms. 

Also examined is the argument 
that “a tax on corporation profits 
is unjustified because corporations 
have no taxable capacity of their 
own, but merely reflect the income 
received by their owners.” This 


alleged lack of justification is 
predicated on the assumption that 
the corporate income will sooner 
or later be distributed and become 
subject to individual taxation. 
However, this argument only holds 
good to the extent that corporate 
income is actually distributed and 
Dr. Musgrave contends that “the 
treatment of retained income is 
the crux of the matter.” 

The CED and NPA plans, it 
will be remembered, provide for 
substantially lower rates of taxa- 
tion on retained corporate income 
than other income which is subject 
to the personal income tax. Dr. 
Musgrave objects to this as being 
inequitable and further states 
that, as a matter of economic 
policy, “the lower tax rate on re- 
tained income tends to encourage 
the withholding of corporate 
profits even when they are not 
needed for reinvestment in new 
assets.” This would operate to 
withhold funds from the “expendi- 
ture stream” and such a practice 
would not be conducive to a high 
level of employment. 

Between the NPA and CED 
plans for eliminating double taxa- 
tion of corporate income, the 
former, which gives credit to the 
individual taxpayer at the cor- 
porate level, is preferred by Dr. 
Musgrave. This preference is ex- 
plained on the ground that exclu- 
sion of dividends paid from the 
corporate tax would go farther to 
stimulate dividend distributions 
than the CED proposal. The lat- 
ter would tax the amounts in the 
hands of corporations and give 
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the individual. taxpayer credits 
when the distributions were re- 
ceived. 


National Income 


Preliminary estimates by the 
Department of Commerce place 
the national income for 1944 at a 
new high of $159 billion. This 
figure represents an increase of 5 
per cent over 1943 performance. 
National income for 1943, it may 
be recalled, increased 23 per cent 
above 1942. The smaller 1944 


rate of increase is explained by the 
fact that wartime economic activ- 
ity reached its peak early in 1944. 


Qualitatively, most of the in- 
crease in the national income for 
1944 occurred in wages and sal- 
aries. It is also interesting to note 
that consumers spent $97 billion 
for goods and services, an increase 
of 6 per cent. This reflected some 
further rise in prices but only a 
small gain in volume. 

Farm operator and other unin- 
corporated business income was 
only a little above 1943. Corpor- 
ate profits, in spite of higher 
taxes, kept at the 1943 level, while 
the flow of corporate dividends 
was maintained at slightly above 
pre-war levels. 


Canadian Exchange 


Some apprehension exists that 
Canada may be facing a shortage 
of convertible exchange in the 
post-war period. Writing in a 
publication of the Canadian De- 
partment of Trade and Commerce, 
Dr. C. Blyth, Canadian economist, 
notes the probable inconvertibility 


of sterling exchange and prospects: 
of a trade deficit with the United 
States. 

If sterling does prove to be in- 
convertible for an extended period 
after the war, then Canada’s bal- 
ance of payments with other na- 
tions must be viewed separately 
and apart. And on such a basis, 
trade with other countries must be 
examined closely. 

As far as post-war trade with 
the United States is concerned, it 
is anticipated that Canada will ex- 
perience at least a moderate trade 
deficit. During the years immedi- 
ately preceding the war, it may be 
recalled, the deficit ranged from 
$77 million in 1937 to $149 mil- 
lion in 1938; in 1941 the unfavor- 
able balance of trade was $318 
million. However, this condition 
underwent sharp correction as @ 
result of the sale of munitions and 
other items of war. There occur- 
red heavy exports of wheat and 
other grains, as well as large U. S. 
expenditures on the Alaska high- 
way and other projects. However, 
renewal of the current account 
deficit is expected once the war 
ends. Canada purchases much 
more from the United States, ob- 
taining a wider variety of goods,. 
than the U. S. buys from Canada. 

In contrast with British trade, 
Dr. Blyth feels that commerce 
with many countries will remain 
on a normal cash basis. In this. 
category fall some of the nations 
of Western Europe, Central and 
South America, and the United 
States. Such trade is expected to 
attain a high level. 
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Here is Canada’s problem. If 
sterling is inconvertible, and trade 
with the U. S. is on the debit side 
of the ledger, then other sources 
of convertible exchange must be 
found. Otherwise, deficits will have 
to be made up from Canadian 
liquid reserves or through impor- 
tation of capital. 

Trade with some European and 
South American countries, how- 
ever, will furnish considerable 
amounts of foreign exchange. 
Some support for this conclusion 
may be found in the fact . that 
Canadian commodities will be re- 
quired to a greater extent than be- 
fore the war in many of these na- 
tions, which have been traditional 
markets for Canadian goods. This 
should serve to alleviate prospec- 
tive current account deficits with 
the United States. 

Dr. Blyth concludes that “the 
extent to which convertible ex- 
change originates from trade with 
these countries will depend partly 
upon the degree of success reached 
in efforts for exchange and mone- 
tary stabilization.” 


Life Insurance 


Ownership of life insurance rose 
to an all time peak in 1944 to over 
$148 billion, an increase of $24 
billion since the outbreak of the 
war. According to the Institute 
of Life Insurance, this figure is 


exclusive of National Service Life 
Insurance owned by service men 
and women in the amount of $120 
billion. 

Average of life insurance per 
American family is now around 
$4,300. At the close of World 
War I, it was only $1,400. Today, 
life insurance ownership is spread 
to 70 million persons, under 146 
million policies. 

During the past three war 
years, life companies have in- 
creased their assets by more than 
$8 billion so that total assets now 
approximate some $41 billion. 
Over $16 billion of these assets are 
now invested in U. S. Government 
securities, representing an in- 
crease of $9.5 billion since the 
start of the war. This is an aver- 
age of $235 per policyholder at 
work in war bonds. 

Roughly $24.5 billion of life 
insurance assets, or $350 per 
policyholder, is represented by 
other assets. This corresponds to 
a total of $585 per policyholder 
at work in what is a cross-section 
of the home front economy. Near- 
ly half the funds not in U. S. Gov- 
ernment obligations is in the se- 
curities of business and industry ; 
the balance is in other government 
bonds, mortgages, real estate, 
policy loans and miscellaneous 
assets. 
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“T’ll tell you GOOD 
TIMES ARE COMING!” 


“Pll tell you 
BAD TIMES AHEAD!” 





What’s it to you?—PLENTY'! 


OKAY! Maybe the optimists 
are right. There’ll be good times 
after the war. 

OKAY! Maybe the pessimists 
are right. We’ll have another de- 
pression. 


What’s it to you? PLENTY! 
It’s largely in your hands as to 
which we'll have. 


The one way to make it good 
times is to do your share to help 
keep prices down now! 


That means buying only what 
you really need. It means paying 
off your debts, saving your money. 


And here’s where you’re lucky. 


The same program that helps in- 
sure prosperity is also the best 
possible way to get yourself in 
shape to take another depression 
ifonedoescome. So what? You’re 
right both ways—if you save your 
money. You lose both ways—if 
you splurge right now. 


Think it over, fella. Then get 
in there and fight. Read—and 
observe—the four rules to head 
off inflation. The war isn’t over 
yet. And the war against inflation 
isn’t over yet—by a long shot. 
Remember World War I? The 
cost of living rose twice as fast 
after the war as it did during the 
war itself. 


4 THINGS TO DO to keep 
prices down and help 
avoid another depression 
1. Buy only what you real- 

ly need, 
2. When you buy, pay no 


more than ceiling prices. 
Pay your ration points in 
full. 


3. Keep your own prices 
down. Don’t take advan- 
tage of war conditions to 
ask more for your labor, 
your services, or the goods 
yousell, - 


4. Save. Buy and hold all 
the War Bonas you can 
afford—to help pay for the 
war and insure your future. 
Keep up your insurance. 
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Peace terms every man 


should make NOW/ 


The war is stillon . . . and will be for 
some time to come. 

But right now —before the war ends 
—every man in America has an un- 
precedented opportunity to make 
terms with himself for his own peace 
... his peace of mind. 


For now, as never before, a man 
should look at his wife and family and 
say, “What can I offer them for the 
future?” 

And now, as never before, a man has 
a chance to answer this question—an 
opportunity to provide for the future, 


That opportunity is War Bonds. No 
doubt you are buying War Bonds 
through the Payroll Saving Plan. Ar- 
range to buy more War Bonds. All you 
can afford. More than you thought you 
could afford. 


What’s even more important—don’t 
cash in those War Bonds before they 
mature. Stick them away in a safe 
place—and forget about them till "you 
can reap the full harvest on them. 

Now is the time to make your plans 
for peace of mind. Buy War Bonds 
and hold onto them! 
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